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SEE ENCLOSURE AS TO TIME LIMIT AND PROCEDURES ON FURTHER APPEAL 

An administrative law judge (ALJ) for the Division of Unemployment Insurance of 
the Department of Workforce Development issued an appeal tribunal decision in 
this matter.  A timely petition for review was filed. 

The commission has considered the petition and the positions of the parties, and it 
has reviewed the evidence submitted to the ALJ.  Based on its review, the 
commission makes the following: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Co Leigh Co LLC (“Co Leigh Co” or “petitioner”) is a beauty salon that provides hair 
styling and nail technician services, as well as beauty products. The department 
conducted an investigation of the employment status of two individuals, Sonya 
Frederick and Molly Lewis, who performed hair styling and nail services for Co 
Leigh Co. As a result of that investigation, the department issued two initial 
determinations on November 18, 2013, finding respectively that Ms.  Frederick and 
Ms. Lewis performed services for Co Leigh Co as employees after December 31, 
2010.  Each determination also stated that any other individuals performing 
similar services under similar circumstances for Co Leigh Co in Wisconsin were 
determined to be employees of Co Leigh Co.  

Co Leigh Co appealed both determinations, and a hearing was held on October 28, 
2014, covering the two determinations.  At the hearing, Co Leigh Co and the 
department were each represented by an attorney. Both attorneys agreed that the 
issues to be decided were whether Ms. Frederick and Ms. Lewis were employees or 
independent contractors for Co Leigh Co. Nicole Moser, Co Leigh Co’s owner, was 
the only witness at the hearing.    

The ALJ issued a decision on December 3, 2014, reversing the department’s 
determination on the employment status of Ms. Frederick, and concluding that 
she was an independent contractor. That decision was not appealed.  
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On December 5, 2014, the ALJ issued her decision relating to the employment 
status of Ms. Lewis, affirming the department and concluding that Ms. Lewis 
performed services as an employee of Co Leigh Co. Co Leigh Co filed a timely 
petition for commission review of this decision, and has submitted briefs arguing 
that the evidence submitted at the hearing establishes that Ms. Lewis performed 
services as an independent contractor for Co Leigh Co, and not as an employee. In 
particular, Co Leigh Co asserts that, in addition to being free of Co Leigh Co’s 
direction and control, Ms. Lewis met all but one of the nine conditions in the 
second part of the statutory test. The department submitted a brief to the 
commission supporting the ALJ’s decision that Ms. Lewis performed services for 
Co Leigh Co as an employee. In its analysis below, the commission addresses Co 
Leigh Co’s assertions relating to each of the statutory factors and conditions.   

Co Leigh Co also requested that the commission set a time for oral argument on 
the petitioned matter. Wis. Admin. Code § LIRC 1.06 gives the commission 
discretion to grant oral argument “if it determines that an issue would be more 
clearly presented by oral argument.” In this case, the issues to be decided are 
clearly set forth in the language of the statute, and the parties’ briefs have 
provided sufficient clarity of the parties’ positions. Oral argument would not 
further clarify the issues. 

In this regard, the commission has undertaken an independent review of the 
record, and notes that commission review of a decision of an ALJ is not appellate 
in nature, but instead a de novo review of the factual record and the parties’ 
arguments. See Dane Cnty. Hockey Officials Ass’n, UI Dec. Hearing No. 
S9800101MD (LIRC Feb. 22, 2000). Therefore, although the commission agrees 
with the ALJ’s conclusion that Ms. Lewis performed services for Co Leigh Co as an 
employee, not as an independent contractor, the commission has rewritten the 
decision to more accurately reflect the record. 

Co Leigh Co leases a space of approximately 750 square feet from another entity 
for its beauty salon, paying $1,250 rent per month. The space includes four chairs 
and a manicure/pedicure area. Co Leigh Co took a loan to build up the space, and 
pays approximately $1,000 each month on that loan. The owner occupies one of 
those chairs, and has a Manager’s license and an Establishment license in 
cosmetology from the Wisconsin Department of Safety and Professional Services. 
The owner has an insurance policy covering the salon, as well as liability coverage 
for herself.   

Ms. Lewis began working at Co Leigh Co as an employee before she obtained her 
Manager’s license. On March 7, 2011, Ms. Lewis filled out a 2011 W-4 form 
(Employee’s Withholding Allowance Certificate) for Co Leigh Co. At some point, she 
also obtained a Manager’s license and an Establishment license.1 Subsequently, 

                                        
1 Under Wisconsin law, it is necessary to have both a Manager’s license and an Establishment 
license in order to rent a cosmetology chair from another business and to operate a separate 
business from that chair. The owner indicated that a manager’s license cost $90 for two years, 
and an establishment license cost $65 to $90 every two years.    

http://lirc.wisconsin.gov/ucdecsns/819.htm
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the owner issued an IRS form 1099 to Ms. Lewis, and indicated that this action 
demonstrated their independence from one another. 

On January 26, 2011, Co Leigh Co and Ms. Lewis entered into a written contract 
(Work Station Renter/Independent Contractor) drafted by Co Leigh Co. The 
agreement provided that Ms. Lewis desired to rent a work station area from Co 
Leigh Co and to perform general cosmetology services for the general public. Per 
that agreement, Ms. Lewis would receive a commission split of 60%/40% on the 
services she performed. Co Leigh Co would pay her 60% on a bi-weekly basis, and 
the remaining 40% would be considered rent for her work station area. If she had 
no customers, she paid no rent. She would pay $35-$50 per month for the use of 
the telephone and Internet. She would also pay a proportionate share (determined 
by the number of occupied chairs) of other operation costs, including utilities, 
toilet paper, paper towels, garbage bags and removal, drinking water, and other 
shared products.2 She was required to pay for public liability, errors and 
omissions, and product liability insurance, and she did so. If she sold beauty 
products to customers, the owner (who paid for those products) would receive 70% 
and she would receive 30% of the profit.3  

Under the contract, Ms. Lewis was permitted to assign or sublet her work station 
area to another person with the prior written consent of the owner. She was 
responsible “for the attainment of a result of high quality cosmetology services 
necessary to preserve the good name of the Establishment Owner,” and could be 
fired for failure to provide high quality cosmetology services “as required to protect 
the good name and reputation” of the establishment owner. She was required to 
make her services available to the general public “on a regular and consistent 
basis,” but set her own work schedule and her charges for the services she 
performed. She did not provide services for customers of the owner or Ms. 
Frederick. She would, however, take walk-in customers or those who called or 
emailed ahead of time if she was available.  

Ms. Lewis provided her own tools, such as clippers, hair brushes, combs, curling 
irons, and hair dryers, and her own styling products. The owner provided shampoo 
and conditioner to be used for washing customers’ hair.  The agreement was for a 
one-year term, with an option to renew on the same terms and conditions, with an 
updated mutually agreed upon amount due for “rent and shared costs.” Two other 
agreements, with similar terms and conditions, were entered into by the parties 
prior to March 31, 2013, when the third agreement expired. 

Co Leigh Co retained an outside entity to maintain a website for advertising 
purposes for Co Leigh Co. The website listed the telephone number of the 
telephone located at Co Leigh Co, as well as information about the salon and its 
services. Ms. Lewis paid that entity to upload her biographical information to Co 

                                        
2 The owner testified that Ms. Lewis paid $68 per month for utilities.  
3 The written agreements provided this 70%/30% split. During the hearing, the owner testified 
that the split was 80% to Ms. Lewis and 20% to Co Leigh Co.  
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Leigh Co’s website. She also paid for business cards that included the Co Leigh Co 
name, logo, and telephone number.  

APPLICABLE LAW – EMPLOYMENT STATUS 

Substantive changes were made to the statutory definition of “employee” in 
Wisconsin unemployment insurance law by 2009 Wisconsin Act 287, enacted on 
May 12, 2010, and applicable to services performed after December 31, 2010.  At 
issue in this case are services performed by Ms. Lewis after December 31, 2010. 
Accordingly, the analysis of Ms. Lewis’s employment status uses the applicable 
2011 law.4  

In its interpretation of the new law, the commission has looked, when appropriate, 
to the legislative history giving rise to the change in the statute, specifically a 
report to the Unemployment Insurance Advisory Council5 dated June 25, 2009, by 
the committee appointed to study and to suggest changes to the definition of 
“employee” under § 108.02(12).6   

The determination of whether an individual performed services as an “employee” 
under the applicable law, Wis. Stat. § 108.02(12) is a two-step process.  The first 
step, at § 108.02(12)(a), is to determine whether the evidence establishes that the 
individual “is or has been performing services for pay for an employing unit, 
whether or not the individual is paid directly by the employing unit, except as 
provided in par. (bm), (c), (d), (dm) or (dn).”7  If so, this provision creates a 
presumption that a person who provides services for pay is an employee, and it 
requires the entity for which the person is performing those services to bear the 
burden of proving that the person is not an employee. See Quality Commc’ns 
Specialists Inc., UI Dec. Hearing Nos. S0000094MW, S0000095MW (LIRC July 30, 
2001), and cases cited therein. If that is established, the second step is to 
determine whether the evidence establishes that the individual is exempt from 
“employee” status under one of the subsections of Wis. Stat. § 108.02(12).    

As to the first step, there is no dispute that Ms. Lewis performed services for which 
she was paid, and that she performed those services within the Co Leigh Co 
facility.  However, a legitimate question is raised as to whether she performed 
those services for Co Leigh Co or for her own clients.  The commission concludes, 
after careful review of the record, that she performed her services for Co Leigh Co. 

As the petitioner notes, the seminal case on this issue, Princess House v. DILHR, 
111 Wis. 2d. 46, 330 N.W.2d 169 (1982), decided by the Wisconsin Supreme 
Court, provides a useful start to the analysis.  In that case, the court examined 

                                        
4 This law, as did the previous law, is used to determine an employing unit’s liability under the 
contribution provisions of the law and the status of claimants under the benefit provisions of 
the law. 
5 The council meets regularly, and is charged with submitting recommended changes in the 
unemployment insurance law to the Wisconsin legislature.  See Wis. Stat. § 15.227(3).    
6 The committee’s suggestions for changes to § 108.02(12)(bm) were adopted in the new law. 
7 The only change in this provision of the 2011 law is the omission of obsolete paragraph (b). 



 

CO LEIGH CO LLC 

5 

whether dealers/salespeople of Princess House gifts, who each had signed a 
contract with Princess House titled “Independent Dealer’s Agreement,” provided 
services for Princess House.  Although the dealers/salespeople purchased the 
items from Princess House and then were free to resell those items to anyone 
anywhere, the court found that in reselling the items, the dealers were clearly 
performing services for Princess House.  The court stated that “[s]ervice is, 
essentially, aiding the principal in the regular conduct of business,” and that was 
the dealers’ role in performing their services. Id. at 64.  

Subsequently, the commission addressed this issue in Fondren v. Dara Ice Cream 
Co., UI Dec. Hearing No. 97600288MW (LIRC Aug. 14, 1997), and found that the 
claimant did not perform services for Dara.  The commission based its decision on 
the fact that Fondren’s agreement with Dara consisted of a simple ice cream truck 
lease in which Fondren agreed to pay Dara a certain amount per week, and noted 
that the arrangement “cannot be viewed as performance of services by the 
claimant for which he is paid by the appellant, even indirectly.”  The lease 
arrangement did not transform the parties’ relationship into that of an 
employer/employee relationship. 

In contrast, in In re Lakeshore Mental Health, Inc., UI Dec. Hearing No. 
S0600162AP (LIRC Nov. 30, 2007), the commission found that the mental health 
professionals, who provided their services in offices located in the Lakeshore 
Mental Health Clinic, provided those services for the clinic, rather than the clinic 
performing a service for them by providing a facility and services for which they 
paid a fee.  In so doing, the commission noted, that the parties’ agreement 
provided that each professional was to pay the clinic a specified percentage of the 
client/patient fees generated by that professional, with a minimum amount of 
$200 to be paid each month.  This amount was to cover administrative costs, 
including the space assigned to each professional.  However, the amount paid bore 
no relationship to the fair market value of the space assigned to each professional 
and was, in fact, significantly less.  In addition, the clinic held itself out as a 
mental health clinic, and not as a business engaged in providing leased facilities 
and support services to other businesses.   

In a recent case, Koeser v. Pinnacle Health & Fitness Inc., UI Dec. Hearing No. 
12002891MD (LIRC Nov. 16, 2012), the commission also looked to the decisions 
cited above in determining that a massage therapist working out of Pinnacle’s 
health club facilities was its employee, and that Pinnacle was not acting simply as 
a landlord, renting space to Koeser.  The parties’ agreement provided that Koeser 
would receive 65% of the client’s fees, and Pinnacle would receive 35%.  The 
commission noted that massage therapy services benefitted Pinnacle by making 
membership in the health club more attractive, and that the massage services 
aided Pinnacle in the regular conduct of its business, a key factor identified in 
Princess House.    

Applying these cases to the instant case, the commission notes that the parties’ 
agreement provided that Ms. Lewis would pay a specified percentage of her 
receipts from customers as rent, without relation to the fair market value of the 

http://lirc.wisconsin.gov/ucdecsns/29.htm
http://lirc.wisconsin.gov/ucdecsns/29.htm
http://lirc.wisconsin.gov/ucdecsns/3025.htm
http://lirc.wisconsin.gov/ucdecsns/3789.htm
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space to which she was assigned.  If she did not perform services, she was not 
responsible for any rent. This kind of agreement is not reflective of a true 
lessee/lessor relationship.  Instead, the amount of “rent” was tied to Ms. Lewis’s 
performance of services, as in Lakeshore and Koeser. In addition, her presence 
expanded the marketability of Co Leigh Co., by offering an additional 
stylist/technician with her own specific services, prices, and professional style.        

The petitioner argues that, given Ms. Lewis’s possession of a Manager’s license and 
an Establishment License, she could operate her business wholly apart from Co 
Leigh Co, and did so. The commission agrees that she could do so, given her 
licensing status. In this case, however, she did not do so, as the analysis above 
demonstrates. In this regard, the commission notes that the ALJ found that the 
other stylist, Ms. Frederick, did operate a business apart from Co Leigh Co. That 
matter was not petitioned for review, the commission has not reviewed the case, 
and makes no judgment about that decision. However, it is noteworthy that Ms. 
Frederick paid a specific amount of rent each month for her chair, not a 
percentage of her receipts.  

The petitioner also argues that Ms. Lewis did not aid Co Leigh Co in the regular 
course of its business. As noted above, that is not true. She allowed for expansion 
of the business by taking walk-in, email, or call-in customers; she enhanced the 
attractiveness of Co Leigh Co with her biographical information, specific services, 
and charges included on its advertising website; and she paid a proportionate 
amount for utilities and other expenses of operating the business. She did not 
merely rent a chair from Co Leigh Co., as is alleged by the petitioner. 

Therefore, the commission finds that Ms. Lewis performed services for Co Leigh Co. 
Accordingly, Co Leigh Co has the burden to rebut the presumption that she did so 
as a statutory employee. Per the requirements of Wis. Stat. § 108.02(12)(bm),8 Co 
Leigh Co must establish that Ms. Lewis performed her services free from its control 
or direction, and that she met at least six of the additional nine conditions relating 
to economic independence and entrepreneurial risk.  

The commission notes that an individual’s status as an independent contractor or a 
statutory employee is determined by statute, and not by the terms of a private 
agreement between the parties to that agreement.  Roberts v. Indus. Comm., 2 Wis. 
2d 399, 86 N.W.2d 406 (1957).  See also Knops v. Integrity Project Mgmt., UI Dec. 
Hearing No. 06400323AP (LIRC May 12, 2006). In addition, the statutory provision 
at issue, Wis. Stat. § 108.02(12)(bm), specifically states that an employing unit 
must meet the statutory criteria in the two subdivisions “by contract and in fact.” 
In other words, a contract (or agreement) is not sufficient alone to establish that 
independent contractor criteria are met. A hearing in which questions are asked 
and employment circumstances described is the proper setting to determine the 
actual facts of the employment.   

                                        
8 This paragraph, (bm), applies to private businesses such as the petitioner's business, and is 
the paragraph that was changed by 2009 Wisconsin Act 287. 
 

http://lirc.wisconsin.gov/ucdecsns/2554.htm
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Finally, the unemployment statute specifically states, at Wis. Stat. § 108.12, that 
“[n]o agreement by an employee to waive the employee’s right to benefits or any 
other rights under this chapter shall be valid.”  In sum, Ms. Lewis’s status as an 
independent contractor or an employee, for unemployment insurance purposes in 
Wisconsin, is determined by statute, and not by any agreement or understanding 
between Co Leigh Co and Ms. Lewis. 

Analysis of Conditions   

The first part of the test provides five important statutory factors to consider, 
although these factors are not the only factors that may be considered in 
determining whether an individual performs her services free from the control or 
direction of the employing unit.  Each factor is a separate indicator of an 
employing unit’s exercise of control or direction over the individual, none of them 
are essential in any case, and each factor may be weighted differently depending 
upon the facts of each case. 

The parties stipulated that Ms. Lewis was free from Co Leigh Co’s control or 
direction, and the commission agrees.  

Wis. Stat. § 108.02(12)(bm)1. - Freedom from control or direction by the 
employing unit 

a.  Instructions - This factor looks at whether the individual is free from the 
employing unit’s direction to comply with instructions concerning how to perform 
the services.  This factor is met.  Ms. Lewis received no instructions from Co 
Leigh Co concerning how to perform her services.   

b.   Training - This factor looks at whether the individual is free from training by 
the employing unit with respect to the services performed.  This factor is met.  
Ms. Lewis received no training from Co Leigh Co. 

c.  Personal performance of services - This factor looks at whether the 
individual is free from the requirement of personal performance of the services.  
The parties’ agreement permitted Ms. Lewis to assign or sublet her work station 
area to another person with the prior written consent of the owner. Other than 
that, there is little evidence on this factor, including whether Ms. Lewis was 
permitted to have another licensed cosmetologist fill in for her if she was sick or 
otherwise unavailable.  Given the lack of evidence on this factor, the commission 
finds that this factor is not met.   

d. Services at times or in a particular order or sequence - This factor looks 
at whether the individual is free from the requirement of performing services at 
times or in a particular order or sequence established by the employing unit. Ms. 
Lewis was free to schedule her appointments as she wished. This factor is met.  

e. Oral or written reports - This factor looks at whether the individual is free 
from the requirement of making oral or written reports to the employing unit on a 
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regular basis.  Ms. Lewis was not required to make any oral or written reports to 
Co Leigh Co. This factor is met.   

No other factors were raised on the issue of whether Ms. Lewis was free from Co 
Leigh Co’s control or direction, and the commission does not note any other 
relevant factors. Since four of the five factors were met, Co Leigh Co has 
established that Ms. Lewis performed her services free from its control or direction.   

Accordingly, since both parts of the statutory test must be satisfied for an 
individual to be considered an independent contractor rather than an employee, it 
is necessary to determine whether Co Leigh Co has established that six of the nine 
conditions in the second part of the test have been met.  

Wis. Stat. § 108.02(12)(bm)2. – Economic independence and entrepreneurial 
risk 

Several of these conditions, in whole or in part, are the same as conditions 
contained in the previous law, as noted in the analysis below.  In addition, 
conditions a., f., and i. are the same or substantively similar to the current 
conditions in the “employee” test applicable to non-profit and governmental 
organizations.9   

a. The individual advertises or otherwise affirmatively holds himself or 
herself out as being in business.   

This condition can be met if it is established that the individual is advertising her 
services, such as through business cards, posting notices in the newspaper or 
elsewhere regarding her services, or having an actual place of business.  It can 
also be met if the individual is affirmatively holding herself out as being in 
business or performing particular services, by taking some kind of action to make 
the public, in particular those entities who would be interested in her services, 
aware of her availability to perform those services.  See Ziburski v. Castforce, Inc., 
UI Dec. Hearing No. 13202144EC (LIRC Nov. 22, 2013), and cases cited therein.  

Co Leigh Co argues that this condition is met because Ms. Lewis sought and 
obtained her own clients by advertising on Co Leigh Co’s website, met licensure 
requirements, and had her own insurance and her own supplies. The commission 
does not agree.  

Ms. Lewis’s name was included on Co Leigh Co’s website and her business cards 
included Co Leigh Co’s name and logo. She did not have a website advertising her 
own business located in Co Leigh Co’s building, nor was there evidence that her 
business cards indicated that she had her own separate business.  As noted in Ali 
v. Acute Care, Inc., UI Dec. Hearing No. 13600624MW (LIRC Aug. 7, 2013), a 
worker’s background information on another medical group’s website identifying 
him as a “board-certified internal medicine provider” for the other group does not 
demonstrate that he is advertising or holding himself out as being in his own 

                                        
9 See Wis. Stat. § 108.02(12)(c). 

http://lirc.wisconsin.gov/ucdecsns/3943.htm
http://lirc.wisconsin.gov/ucdecsns/3947.htm
http://lirc.wisconsin.gov/ucdecsns/3947.htm
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business. That rationale is applicable here as well. Without more evidence that the 
website and the business card clearly identified Ms. Lewis’s separate business, 
they both indicate simply that she performed her services with Co Leigh Co. This 
condition is not met.    

b. The individual maintains his or her own office or performs most of the 
services in a facility or location chosen by the individual and uses his or 
her own equipment or materials in performing the services.   

This is a two-part condition.  The first part requires that the individual maintain 
her own office or perform most of the services in a facility or location that is 
chosen by that individual.  If the first part is met, the analysis proceeds to the 
second part, that the individual uses her own equipment or materials in 
performing the services.  If the first part is not met, however, the condition cannot 
be found to be met.   

Co Leigh Co asserts that this condition is met because Ms. Lewis “no doubt had an 
office elsewhere where she conducted her business, perhaps at her place of 
residence.” This is pure speculation, however. There is no evidence in the record 
that Ms. Lewis maintained her own office.  

In addition, Co Leigh Co asserts that Ms. Lewis chose to conduct most of her 
business at Co Leigh Co.  However, the commission has repeatedly rejected that 
particular interpretation of the term “chosen by the individual” in this condition. 
The location in which Ms. Lewis’s services were required to be performed was 
dictated by Co Leigh Co’s location, and was not chosen by Ms. Lewis simply 
because she “chose” to work there. See, e.g., Ziburski v. Castforce, cited previously 
(finding that the merchandising services must be performed in a particular location, 
not chosen by the worker); Rohland v. Go2 IT Group, UI Dec. Hearing No. 
12202959EC (LIRC Feb. 14, 2013), aff’d sub nom. Career Connections Staffing 
Servs., Inc. v. LIRC, No. 13-CV-179 (Wis. Cir. Ct. La Crosse Cnty. Oct. 23, 2013) 
(finding that IT worker’s acceptance of certain assignments did not mean that he 
chose the location in which he performed his services).   

Accordingly, since there was no evidence presented that Ms. Lewis maintained her 
own office, and she did not choose the location in which to perform her services, 
the first part of this two-part condition has not been established. Accordingly, this 
condition is not met. 

c. The individual operates under multiple contracts with one or more 
employing units to perform specific services.10   

As noted in In re Gronna, UI Dec. Hearing No. S9900063WU (LIRC Feb. 22, 2000), 
the requirement of multiple contracts is based on sound legislative policy, as it 

                                        
10 This condition is similar to condition 4 under the old law, retaining the first part of that 
condition relating to multiple contracts.  Therefore, cases analyzing the multiple contracts part 
of the old test are applicable under the new test.   
  

http://lirc.wisconsin.gov/ucdecsns/3945.htm
http://lirc.wisconsin.gov/ucdecsns/rohlanddgm.htm
http://lirc.wisconsin.gov/ucdecsns/rohlanddgm.htm
http://lirc.wisconsin.gov/ucdecsns/823.htm
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“tends to show that an individual is not dependent upon a single, continuing 
relationship that is subject to conditions dictated by a single employing unit.”  The 
commission has consistently stated that this requirement may be satisfied by 
multiple contracts with separate entities or by multiple serial contracts with a 
putative employer if it is established that those contracts have been negotiated “at 
arm’s length,” with terms that will vary over time and will vary depending on the 
specific services covered by the contract.  See, e.g., Zoromski v. Cox Auto Trader, UI 
Dec. Hearing No. 07000466MD (LIRC Aug. 31, 2007) (finding that a single, 
continuing relationship with conditions dictated by employing unit does not satisfy 
the multiple contracts requirement), and cases cited therein; Barnett v. Alternative 
Entertainment, Inc., UI Dec. Hearing No. 02003109WU (LIRC Oct. 29, 2002) 
(finding that this condition is not satisfied by a single contract with the employing 
unit that was essentially renewed unchanged except for updated price structure).   

Co Leigh Co argues that this condition is met because Ms. Lewis had three contracts 
with Co Leigh Co. The commission does not agree. 

Although Ms. Lewis and Co Leigh Co entered into three written contracts, they 
were for successive periods of time and there was no evidence presented that any 
one of these contracts was negotiated at arm’s length. Each agreement was drafted 
by Co Leigh Co, and each agreement contained the same or substantially similar 
terms. In addition, each contract contained a provision providing Ms. Lewis with 
an option to renew the agreement upon the same terms and conditions, with 
updated amounts for “rent” and shared expenses. The parties had a single, 
continuing relationship with conditions determined by Co Leigh Co. They did not 
have multiple contracts, as that term has been consistently interpreted by the 
commission. 

In addition, there was no evidence to show that Ms. Lewis had negotiated 
contracts with or performed services as a cosmetologist for other business entities 
as an independent contractor. Therefore, this condition is not met. 

d.  The individual incurs the main expenses related to the services that he 
or she performs under contract.11 

Applying this condition requires a determination of what services are performed 
under the contract, what expenses are related to the performance of these services, 
which of these expenses are borne by the person whose status is at issue, and 
whether these expenses constitute the main expense. In that regard, the commission 
has consistently held that, without a quantification of these expenses or an obvious 
conclusion that the expenses borne by the worker exceed the expenses of the 
employing unit (and its clients, if applicable), it must be found that this condition 
has not been met.  See, e.g., Schumacher v. Spar Mktg. Servs., Inc., UI Dec. Hearing 
No. 11203182EC (LIRC Mar. 21, 2012), and cases cited therein.   

                                        
11 This condition is identical to condition 5 under the old law, and cases analyzing condition 5 
are applicable to this condition under the new test. 

http://lirc.wisconsin.gov/ucdecsns/2926.htm
http://lirc.wisconsin.gov/ucdecsns/1489.htm
http://lirc.wisconsin.gov/ucdecsns/1489.htm
http://lirc.wisconsin.gov/ucdecsns/3712.htm
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Co Leigh Co argues that this condition is met because Ms. Lewis paid for all of her 
own expenses, including costs of insurance, licensing, equipment, supplies, utilities, 
and rent. That conclusion is not supported by the evidence presented at the hearing.  

Ms. Lewis did not pay for the shampoo and conditioner used for washing customers’ 
hair, nor did she pay for the beauty supplies offered for sale to customers even 
though she earned a 30% commission on such sales. In addition, although Co Leigh 
Co designated the 40% amount of the 60%/40% receipts split as a rental expense for 
Ms. Lewis, the commission disagrees with that characterization. A rental expense is 
considered to be a set amount per unit of time rather than a percentage of receipts, 
and is customarily set based on the fair market value of the space. That is not the 
case here.  This situation resembles that of a commission employee—the employee 
performs services; the employer is paid; and the employee then receives payment on 
a commission basis. Nevertheless, even if the commission considered the 40% split 
to constitute an expense for rent, if Ms. Lewis had only a few customers a month, her 
rent would be minimal; and there was no evidence in the record of the amount of her 
receipts, so a monthly figure cannot be calculated.  

In addition, the cost of Ms. Lewis’s insurance was not established; nor were her 
supply expenses, costs for website uploads, or costs for business cards quantified. 
She paid between $35 and $50 per month for Internet and telephone service, and 
shared other expenses with the owner and other stylist, although that amount is not 
quantified. The cost of her manager’s license was $90 for two years and her 
establishment license cost $65 to $90 every two years.  

Co Leigh Co also had expenses associated with Ms. Lewis’s work, including the costs 
of shampoo and conditioner for Ms. Lewis’s customers, the cost of beauty supplies 
offered for sale to customers, the administrative costs of processing credit card 
payments by Ms. Lewis’s customers and processing bi-weekly checks to Ms. Lewis, 
the monthly rent for the facility ($1,250), the monthly payments on the loan for build 
out of the salon ($1,000), and the monthly cost of the salon’s website. Although 
many of these expenses were not quantified, the expenses that were quantified are 
significant, even after reducing the amounts to represent Ms. Lewis’s proportionate 
share.   

The evidence in the record does not establish, nor is it obvious, that Ms. Lewis 
incurred the main expenses of performing her services.  The commission finds that 
this condition is not met. 

e.  The individual is obligated to redo unsatisfactory work for no additional 
compensation or is subject to a monetary penalty for unsatisfactory work.12   

The ALJ found that this condition was met because Ms. Lewis was required by 
contract to purchase public liability, errors and omissions, and product liability 

                                        
12 This condition replaces condition 6 of the old law - “The individual is responsible for the 
satisfactory completion of the services that he or she contracts to perform and is liable for a 
failure to satisfactorily complete the services.”   
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insurance, and the contract included a hold harmless clause. Co Leigh Co agrees 
with that finding, and the department’s brief takes no position on this condition.  

The commission notes that the hold harmless provision in the contract does not 
cover Ms. Lewis’s liability for unsatisfactory work she may perform, but rather 
relates to various tax liabilities. That provision, therefore, does not result in her 
being subject to a monetary penalty for unsatisfactory work. But the requirement 
by Co Leigh Co that Ms. Lewis obtain public liability, errors and omissions, and 
product liability insurance does satisfy this condition.  See In re Lakeshore Mental 
Health, Inc., cited previously, and cases cited therein (finding that requirement to 
obtain malpractice insurance establishes liability for failure to perform services 
satisfactorily). This condition is met.   

f. The services performed by the individual do not directly relate to the 
employing unit retaining the services.   

This condition is a factor relating to “integration” of the individual’s services into 
the kind of work done by the employing unit.  The committee of the Unemployment 
Insurance Advisory Council notes in its report that it is one of the factors currently 
used by the courts and the commission for government and nonprofit employers, 
citing the case of Keeler v. LIRC, 154 Wis. 2d 626, 631 (Ct. App. 1990).  In Keeler, 
the Court of Appeals gave an example of the integration concept – a tinsmith was 
called upon to repair the gutter of a company engaged in a business unrelated to 
the repair or manufacture of gutters.  Since the tinsmith’s activities were totally 
unrelated to the business of the company retaining his services, his services were 
not “integrated” into the alleged employer’s business, and were considered to be a 
factor evidencing an independent business.   

Co Leigh Co concedes that this condition has not been met. Ms. Lewis’s services as 
a hair stylist and nail technician were directly related to, and integrated into, Co 
Leigh Co’s beauty salon business. This condition is not met.     

g.  The individual may realize a profit or suffer a loss under contracts to 
perform such services.13  

The test in this condition is whether, over the term of the agreement between Co 
Leigh Co and Ms. Lewis, there is a realistic possibility that Ms. Lewis could realize a 
profit or suffer a loss.14   

The ALJ found that this condition is met, and the commission agrees. As the 
petitioner argues, Ms. Lewis could suffer a loss if she did not have a sufficient 
number of customers to cover her expenses. Given the commission method of 

                                        
13 This condition is identical to condition 8 under the old law.  Therefore, cases analyzing 
condition 8 under the old test are applicable to this condition of the new test.  
14 A profit is realized when income received under the contract(s) at issue exceeds expenses 
incurred in performing the contract(s); a loss occurs when income received under the contract(s) 
at issue fails to exceed expenses incurred in performing the contract(s). 
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payment, she might realize a profit or suffer a loss depending upon how many 
customers she had. This condition is met.  

h. The individual has recurring business liabilities or obligations.15

This condition requires proof of a cost of doing business that Ms. Lewis would incur 
even during a period of time that she was not performing work for Co Leigh Co.  The 
commission has interpreted the “recurring” business liabilities and obligations in 
this condition to involve overhead types of expenses, such as expenses for liability 
insurance, continuing education expenses, membership dues, and other business 
costs that are of a continuing or recurring nature, regardless of whether the 
individual is performing services at the time.   

Co Leigh Co argues that this condition is met. The commission agrees.  Ms. Lewis 
had licensure costs and costs of insurance coverage that constitute recurring 
business liabilities.16  This condition is met.     

The commission notes that in MDP Maximize Dealer Performance Ltd, UI Dec. Hearing 
No. S0700135EC (LIRC Dec. 11, 2009), it looked at whether the necessary licensure 
expense for selling cars ($14 for a license lasting four to five years) was sufficient to 
satisfy this condition, and decided that it was not.  The commission has revisited 
that question, recognizing that the MDP case presented an extreme example, 
contributing perhaps to the change in the interpretation of the condition that the 
commission had followed for years. See Quality Commc’n Specialists Inc., cited 
previously, in which the commission concluded that this condition does not 
involve a quantitative comparison. The statutory language does not include a 
requirement that the business liabilities or obligations be significant or 
substantial; instead, it is the existence of a recurring business liability or 
obligation that is important as a factor in discerning whether an individual is 
operating an independent business.  Accordingly, this commission disagrees with 
the interpretation of this condition devised in the MDP case, and expressly declines 
to follow that interpretation.17 There is no requirement that recurring business 
liabilities or obligations exceed a certain dollar amount, or that they be substantial 
or significant. 

i. The individual is not economically dependent upon a particular
employing unit with respect to the services being performed.18

The Unemployment Insurance Advisory Council committee report states that “[f]or 
many years, economic independence has been acknowledged by the Commission 

15 This condition is identical to condition 9 under the old law, and the cases analyzing that 
condition under the old test are applicable to this condition of the new test.  
16 Ms. Lewis’s expense for utilities would not exist if she was not performing services for Co 
Leigh Co, so that expense is not a recurring one.  
17 The commission notes that this condition was not determinative in the MDP case.  Even had 
this condition been met for any of the individuals at issue, they would not have met a sufficient 
number of conditions to be found to be independent contractors. 
18 This condition replaces condition 10 of the old law, that the “success or failure of the 
individual’s business depends on the relationship of business receipts to expenditures.”   

http://lirc.wisconsin.gov/ucdecsns/3402.htm
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and the courts as an important factor in the test applicable to government and 
nonprofit employers.”  

Co Leigh Co argues that this condition is met because Ms. Lewis could have rented 
a chair at other establishments. However, no evidence was presented that she did 
so or that she would do so in the future if she discontinued performing services for 
Co Leigh Co.  

The economic dependence factor was addressed and interpreted in a published 
Court of Appeals decision, Larson v. LIRC, 184 Wis. 2d 378, 392, 516 N.W.2d 456 
(Ct. App. 1994), as follows: 

[E]conomic dependence is not a matter of how much money an
individual makes from one source or another.  Instead, it refers to the
survival of the individual’s independently established business if the
relationship with the putative employer ceases to exist.

The commission has relied on that reasoning in numerous subsequent cases.  See, 
e.g., Schumacher v. Spar Mktg. Servs., Inc., cited previously, and other cases cited
therein.  In four of those cases - involving, respectively, an instructor, an
emergency preparedness workshop presenter, a percussionist, and a bassoonist -
if the individual’s relationship with the employing unit at issue ceased to exist, the
individual’s business would continue.  The commission looked at the specialized
skills and/or investment in equipment that the individual had, supporting an
ability to perform specific services for others, as well as the fact that the individual
did such work for others, demonstrating the independence of the individual’s work
from that of the employing unit at issue.

In contrast, in other cases in which an individual has performed services for 
multiple entities, the commission has considered whether the individual performed 
such services as part of an independently established business rather than as an 
employee, recognizing that individuals may work as acknowledged employees, 
holding several part-time jobs, or a part-time job and a full-time job.  See, e.g., 
Schumacher v. Spar Mktg. Servs., Inc., cited previously, and cases cited therein 
involving, respectively, a Spanish interpreter, a caregiver, and a sports referee.  

Accordingly, in interpreting the new law, the commission has taken an approach 
that recognizes these various rationales.  In this case, there was no competent 
evidence that Ms. Lewis had her own business location or, as the commission 
concluded in condition c. above, that she performed hair styling services for other 
entities as an independent contractor. Therefore, if her working relationship with 
Co Leigh Co ended, the commission is not persuaded that Ms. Lewis would move 
on to perform the same services independently for other entities rather than as an 
employee, as there is insufficient competent evidence in the record to conclude 
that she has done so in the past.  This condition is not met.    

In sum, under the applicable law, only three of the nine conditions (conditions e., g., 
and h.) were met for Ms. Lewis. Accordingly, since the new Wis. Stat. 
§ 108.02(12)(bm) requires that, first, the individual be free from the control or
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direction of the employing unit, and second, that at least six of the nine conditions 
in the second part of the test be met for the individual to be considered an 
independent contractor, Ms. Lewis must be considered an employee of Co Leigh Co 
during the period of time at issue. 

DECISION 

The appeal tribunal decision is modified to conform to the above findings of fact 
and conclusions of law and, as modified, is affirmed.  Accordingly, Ms. Lewis 
performed services for Co Leigh Co as an employee after December 31, 2010. 

BY THE COMMISSION: /s/_______________________________________ 
C. William Jordahl, Commissioner

/s/_______________________________________ 
David B. Falstad, Commissioner  

NOTE: Chairperson Laurie R. McCallum did not participate in the decision in this 
case. 

cc: ATTY. STEPHEN D. WILLETT 
CO LEIGH CO LLC 
ATTORNEY ROBERT C JUNCEAU 

__________________

Appealed to Circuit Court. Dismissed on procedural grounds, September 22, 2015. 
Appealed to Court of Appeals. Affirmed dismissal on procedural grounds, May 20, 
2016.


	In addition, there was no evidence to show that Ms. Lewis had negotiated contracts with or performed services as a cosmetologist for other business entities as an independent contractor. Therefore, this condition is not met.

