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• ··SEE ENC't.l$tJRE AS TO Tl'~ .. 
• • T .. I.~.I'!' ON f'tJP.TEER APPEA!, ... · 

• • • ••. A De;nu·~t T».puty•$ ,Init.lal Dct~min,t;to.n t-eltl that. ln .weeks 39' thr9t1~h. • • 

.. J;lf~cond~_ or .. otb:er-•g~ .cause ... <Jori.t'.-f':-Ot.oo. with h!.s ~. As a. .·rem;lt, the.·. 

~leye, llafl irif:U .. iible foi• ~lo~t ~,nlf}f'it~ for tt-.c.se .~-.Te~k$ .. 

Th& empl9~ t~ly ~~1¢d the Initial Dettlrminat!cn, ari.d a bearing wns 

Ml.d ~'Tl NoYMber> '1 ~ 1990, befon: Adtnir..1.stmtive Law Jt:dge Cnr¢l n. Ot.t~natein, 

acting as an Appeal T:rib~l of the Wlscenzin Dep~rttn~nt of Industry, Laber and 

H~ ~elatloos. The Apiptts.l Tr!bunal Deo.tsion, issued Cl'l Novein~ 9, 1990, 

t"SV~r'SM the I~lt1al f>eterm.tnatir,n a."'.rl foµnc.' the ~m,-a. &llgibl~ for 

b41:ncfits. 

Tm, e!t,Pl<tvc;r timely. petitfont:d ror.- revimv ey tre. ~l:,;eonn!n . Lnbor- ,.nd 

lndW?tl'"7 RevleN Comlsnfon. Rased on t~e evid¢'n~ anti appli~ble law, 11nd 



\ 
' 

wht'fl it Bas his turn at oot t.-e n5mply stci,-j at thei olatl;l oonceding an out. 

in ~ 



whil{! on medical 1~ve. was ro :neiotil!lt'A'l a propc:ms.1 reoolutioo Qf t!':.e matter 

with too fflflloye•s union \.1.ich wc1i!d have requir<J:d tM employe to g!ve up r,nc 

p,1>tid vacati.o."l Olly, Ol"cfl birthday l":-0Uday, to ~rk without i:iav fm• me day during 

eaah of the next three suceem;1l ve pay p,,ri.odii, 11nrl to 1:1utml.t to a tt\N'.le-d?.y 

unpal.d dis<liplil".ary Busr,er,l'l!.m. '1'h<e e!lil)loyer :.,ropooed tM.s !lrrrui~er.t to the 

e!!JPloye, who tndf(lat~ t!'.11t t~ tir,uld disou'SS i.t mth hi.G attorMV !'Ind coosl.de.:r 

it. lmen tl~ er.iploye bad mt re:spor,dErl to the proposal ey Septl'mber ?E., 1990, 

the e!:iployer unilaterally imposed a two-week r.15.scipU:ie.ry suspoo.,ioo to begin 

on September 26, 1'.190, :t.'ld w eml with the !!!r..plcye'n return to WQi:'l{ <.l!l 

Oot.obe.." 10. 1')']0 (-ks 39 through l\1, i-e11pootivt'Jly). 

!½-:it.ion 108 .04 (6) of' t\1e Wim,oo:aln Statutes provides that an employ.;: whose 

~k ia su6pend~ cy an eenploylng 1,mit. for.- miscooduct or other goorl c.»1me 

ror.nect\'!d with Ms work !:;! i:ie::Jgfbli'> to roceive benefl.ts nntil fiv~i we"-'lxs tmv~ 

elapsed sinC<'.l the end of th~ t-ioo!t in whicl'l the 1;11.,-s~ion ocooro. f'Yf' until th!J 

s-<J!'pei,Ri en is tern! roted, wt-J.diever O"..OUro fl. :-st. 

Th$ 1seue to bl" decided is imetbl;)t' the !IU$p00!!500 of the etnplOY"''s 

~loyment durI1111; we,ik;g 3q through 41 of 1q,io ~" a disaipUnary action for 

misconrluct or for other gocd "..ause oorn-iect~ with his emplo)'!lll:lT!t. 

"OU:1:H' ~ e;aUl'll'l" 1.8 a loosi!.r 11.tand1;11-d than "miocon&.JCt". :rt. can t;!l fotw1 

in cru:es in which t"icre h.~l:l hwn a 111.o.x;le !mitance of negUg"ll'lc"' or t,,i0r 

j1..'<l~1t, ever. though in s•x:h ".!l.rcurrlf!lt,anoel'l t~e nl!'_tsconduot" st:3.nd.ard laigM: mt 

be r,ntif'lt'ted. _V.itca'wdL., v. HHwaul<e~. ~ '.'°".!hools , (!,IrlC, u.r:. He'lr-in.,; 

m:::i>-1()Y~ ~~'i~ ::~n~pand~t"'.: fol(' ,~rt I c i~t i r\,g: i.n 3 ~:lf>ftL1nl !. ~lJ!e c-n tr-e ~:r-*~r.d nr, ,r;f 

Aur;ust 7, 1~no t?r.iJ.e he w~.~ m m%!'rl.!(;f.ll :e~ve f'vr n ~crk-~1Elterl in._i~1f:", .1:1d 



th!lt thil!'l Ct.mdt:at ttf th.a 1:1!!:P1oYe pr,,vid~ 11otl'lel" f,OOd cru;~~ for. hfa 

smip,mid.oo. The ~loye had, at th.e ttm>i! he part1o1pated 11'! tl:le oottooll ga.'00, 

ju~t. ~!;13,im(I 31'1 !njm"V t~. tlhich t-e to~ a !l!U8Cle in the t•:>ttom er hi~ 10ft 

f'oot. f!tai had been speciffaally inlltr-ncted i:,y his p!'l!mI~!.an to stay off 1'11'.ll'k, 

t.o wr•ap the root, to k~p t..l:le wight off ft, 1md to Bit down men tt ~an to 

i!l!!trootlons ~~ not. int.end!Yl rere11 U> ;,iJ.levat~ di~oi-t, but .~ to 

!t53ist in ttm healing of' too foot.. 'l'o ::!I~a.'"(1 a 'l')lly:;,lcl:'!m's 1!'ll:itr·uctiotl.ll (Qr 

thA ~re of an inj,1ry create., an '?l!Sil~f reco@:i'.l.izable P:l:;sk of deL'iYht'!'. r-eo◊very 

or, eve~ tl61"!i!e, causing f'urttll'I' !(!jm-y. The actlvities which th!I! ~love 

en;,:agec1 in wn t,o oot«i M l':I catcr.£tl" at the ooftro! l ~me an August. 7, 1990 

were (l(WJ)l!?U'ly ineooii:Lst~nt "1Jth 'its i,eystcian•s inl"tM..'Ottooa. ii1ieel!nis to 

Gatch in a llOftb."lll ?'.'!!i'!E'! oon f'>laOOn"lbl;r 'be m,.~~d t,o !l'Jt ~,n,$,s~.s oo th£ feet 

that '!IN ll"eoni:d.~t.mt with those !r:str".Jetl003. By engagiP.,;,; !n this c.?nduet, 

t.lle E!t!lf.11 oye t'al'l th" ri3k t'1at his 1 njtn'1 l<'OUld oot ~ t pro~r ly or' !fl()Uld oo 

a..":l!.ravatw, tr.at Me ~bl3imce f!"Om '«l!'k caua.f!d cy tt,e !njury i.'l';luld t!¾'!l">?lby be 

.extended, and that t.he >i'!!l:ploye1••,!1 liahHity for work~•::i ~imttori bffl'.,!'!flts 

\10\tld the?:"$by be Ul'm~artly incn'la!!~, a.11 m th'> diath:<:t diaactvlllntag;,; ot 

th& inte,:,eGts of the !ll!ipl~r. w;iet.J-IE'!r' ,:;:• oot t,l:ta !n f'a.l;lt l'!VOOt~Uy oecu:"r'oo 

ie not ooosidol"OO sigi:i1fleMt in tl:fa Q,'!~, slnc@ tht: prop@!" foou1i of th<! 

tn.:,uiry is m u,e intent and coedt;!'lt of t-he ~loye, and the re.:1Mnabll!mess of 

hts '1eoia1or;, ~t the tIJM, •J:> or.r-t!eit;lltt'l tr; 11; ect'too.11 wr~ contMry to the 

~~~datiOT's :r✓f !11~ physioi:u~. '·"11~ ~ontlur:'!t ~it:i~e-:j ha.rm to th~ ~lO';~-if~ 

int.~r-eet-~~ '\nd it ~s '<"FC1tJrt::'irt1v r.:t9;;i~e<1 tn. :rt t-1!Ul ;11.,,o ..1r-1'<?$'St.Y~b1P.:. OtttE:r 



Th-a Comnim1ion tberefc?>e flr�e t�t !n weekfi 39 tf\.rough 41 of 1990, the. 

employe's work was s�"'1)t"M� ·.as a dis-o.it'linary act!� for ot� gooo C!l\12.e 

ect'U1ooted Yith his . wor."t�, w!.thln .Vie· �n!og of flOOtlon. 108.0� (6) of tile 

·st.atutes ..

•. •Toe Ca:".mi,n,-s;ioo ftlrtber flnda; .that i,n �ekn 3'? th.rough Jq of 1990:, t� • .• •

emplo� reettti.ve<l unempl�flfttlt.mt t::al!Pmwation oor.ef1t� in. tl"..e mnt;lUnt of M27 .. 00 
. . . . 

. • . 
. . . • . : . . . 

• 
. . • • . . . . . 

. . . . . . . • . . , . 
. • . . . . 

J}l!r week fo� � ... -ee� 39 of 1990 �nd $2?1 .. 00 per week for weeks 4Q ,?'J'.' . .d 1;1 of 1990 1 . 

•• �m1ting tc a total or $569.00, fo�·\vhich he wa:, not eliirtbl� � to whirei.he

·wa� rot e1titled,. with1n the·. SifJStJing or �tf()f'l 1�.03 (1) <Jf t.he Stat:utes t 
·find.·

• pu����-irtt to sect.ion 108.�2· (8}(m) ot too Stat11tea, !}.� . is r�ulred to repay ��dl ..

•• 51,w.t to the U�loy.nmt Reset•ve. Fund •. 
••

• DECISION

'rhe !l.p�al Tritr-m�� 'Of!e5.slcn 1s revtJrse<t.. • Accordingly, tre �loye. i.s. 

!neHg!.t:tJe . f'cr tlenefits in weeks � throu!th . 41 . of 1990. · Thie employe is

reqt1ir-ed to repay the sum of $569 .oo tt, the Ui100iplo.:r.aent Reserve Fund. 

Dsted and m?.iled 

Febrtm�y S, 1991 

11oi c.5"2ocji;' .,
!4.';-{;76 •• 

..... ■ . •. ft. M ljl:11,..._. 

ivc-m� Tiw COMrnlssion t;as r�ve:r·B.ocl t.he .�.ppe.."tl 'i't"tt-:.tral r-..s a ?ratt-er of J.aw. it 
conc1ude-o. eootY"rd"Y to th,-. \w,-�1. 1'r-1m.rr.�1, th.,t thH eooduct. c.r t,he. 
e1apJoye tn p,:1rtictpatit1g 1n 'i '1C.�t;),11J �mt¥:e oo Augt1st 7, 1�0.0 in 
o,r.;ntMv�nticn t:Jf !)!3 ohy.'5ici�.r-• !lt (,;!"'ders •.r::.;.s .at""! ;1at of 2t;.cb poor jud�nt
en his T,'lart, pNuJent:!.M .:nzch r�..asor!<?.h}� HkeHhccd or h.�n11 t..o the 
�li:ry�r t '.'; int��st.e, thet 1.t. ocnst1.tut('>d ""other P,C!-00 cat1gei• f�r" 
su.�pe.nfl!.e.f! �-Jit.h.i.n too meanh,� of :saot.ion lO�.O!l (6) nf the �lt-�tnt.41'1. 

/s/

/s/




