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STATE OF UISCOHSTH
L&??Dﬁ RHD THTAS ‘IW ﬁﬁiﬁ'ﬁ’g C@*‘E‘ﬁ‘iﬁ 1o

In the watter of the
umwap},mmeﬁt ‘:ﬁ‘zﬂf it claim ef

AL T. THORPE, Replove  Bearing Fo, 20-00M563 WD
e e '-ah;,mmﬁtmras'm“%,m
,Invmv.ng i'he aeoount of oo LT OF FUR W‘}‘ QPPE‘A"‘"* .

LOTNTY OF mm R LAC, i’kﬁ;)l::ye“
- mfo Persoprsl Depariment

M»O{,—Q«m .

A 2}@2&' tmt ﬁéput}”.-s T‘a 131 %tawsnatmn hﬂld that zn wm 35 ? rm*w e

- By of 'f‘:ﬂﬁ Lhe amz:lc;'re'v mr? th_ tThe _emplc}fins; -:tz_n.,t: :,mm, fxmgmnf*eé .:"fzr_
.‘xaincf:&*ucr, er cmthe-r goad eausﬂ ccmn{.’cﬂj with his work, As a m;sult.,v t,.w:f

i &mp‘i.cf:'fa wag irﬁ:ugib‘e for. tmm;: ovment i::ezrw ita for those weeks.

The m!cwﬂ timely eppealed the Initial Determineblon, and a heering %FMS |

‘held on Novmmher 7, 1090, before Admiristrative Law Judge Carol ®. Ottenstelin,
reting as an Appeal Tribunel of the ¥isconsin Department of Industry, Labor and
Homon Belations, The Appeal Trikumal Decision, isswed on Fovewber @, 1599,
‘reversed the Initial Determimstion and found the employs eligible for
terefits. N - -

The employer timely patiticned for r@vimf by the Yisconain Labor and
Industry Reviey Commiasion, "ased on the eviderce and applicable law, fmé
raying ammnidered the argurent .8 presented hy the emplewer (n 142 m’citim. ahe
Towenfasion makes the follouing:

FIEDINOS OF TACT 3D COHALISTIONG OF LAy

The employe has worked for oabout 12 vesra Lo the amdlover, 9 county

sovernmart . Ter the last yeer, w hag sorked sz oa hizhwey maintersnes worker.,
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s last dsy of work price to e  disciplinary amﬁéﬁsim at izsue heroln wea
September 25, 1990 (week 30). He returned to work on Octaber 10, 1090
(umokk 11). " L | B o
{Bva ,ﬁmmst A ‘if‘"?ﬂ the m@la% watri*wd 2 mrk»mMiaH injury tcz his 1eft_
“mt, sai’f‘arim 2 faar‘ in the m&:eole ir, ke hotiom of m fem‘;. riﬁ was f:""i‘%at%
‘“_ = mmw thsst avefniﬂg,_ __'T‘ e js.w%:o mnmnmw‘ that t}w am:s‘ege ‘ai:.av af‘f
_'-mr‘p:_fnrr_ 2 i—.‘ﬁg_k, ,s,p Lhe- fccs %’een tuﬂ.‘i’:?,ﬁ*‘ ﬂf’f‘ the Lm,, :wc i% f'!cm wﬁc;i A
?:eeg;an f{) }*m “vm m m t‘ 92 .%ﬁtr mtims, th: ee“plm*e, té‘th mﬂr@ p iR *M
ml&yw, did m%- mﬁ*‘.»: for th@ f‘mlw*m a0 s bes im‘ng on %ug&w*' "f, 1“‘?0 |
Do Aumust 7, -1@?{‘;, fw mlam ;m.ttame%s-:;a ,t}f“;s.’l g‘?ﬁ" mith 2 mfttzﬂ
'tm fﬁr_smic& he z»:asa the coach, Xt éevelczpa:? that . fberp wore  an s:aéamnm
mmbar of players o':st* th{a | téa__:; for 3t 0 rlay, -arrd i;zt;@ boam ‘m& r*iﬂi il
%"Qz‘*f@it_ing the gome, The emplove, concernsed thalt the _ferfeit woeuld alf gai‘. tha
i&am‘s chances for firstaélaae mtanding In ita lsmgzj.ze; for ﬁh:‘.ch it wns i_z_':
contention, placed hi_%aelf into the lipp-up 2o that the team would have enopgh
playera, FHe plaved in the position of catoher for the team that night, amd
when 1t wes his turn at b§t ke nimply stood 2t the plate conecedipg sn oul,
laytng the catchar's positien required him to loeel. |
Soretims after the @mﬁp} oye veturped to wort, the employer becswe susre of
n romor that the emplove had rarticlpsted in a softbell gses while on rw-'iioz,,
loaye, ond it fnvestigafed the rurer and  confirmed 'i.'.:. on o 'abcu_it_
Teptember 0, 1000, the ewplover sonfrostad the employe with the information
thet e had olaysd in 3 aofthall msm wile or medigal leave, Aftar [nitially
demyiag 14, the emplove aventimlly oopseded thaf he had played In the ssme, Wb

amly sebing an a aatchar, apd not babiing snd rurning the bases.

e gmploverfs dnibial  respoenge to ibs dizeovery spd the cmplovets

Frmation that be had partleipsted in 2 softiall gege on August T, 1900
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while on medical leave, was to negotiate 2 propened resolution of the matier
with the emplove's union sthich would have requirgd the emplove to give wp ::.:;s::
peid vecstion day, ope birthday bholiday, fo work without pav for one day during
~each of the next three success i*:ﬁ ‘pay pefim‘f;, and to qubsit -t.o a three-day
zﬁnpaid dliscip}iﬁm*? suspensim. T?w em@‘a?eﬂ :smm&s this armngmert tc; {'hﬁ. .

emnlew-, Who mdi:mteﬁ A at. hzﬁ mmd discuss it with ‘zL attr«w and f“ﬁ%‘.&iﬁe"l‘

it. :éhan sre %plm Fad mt :F"Spﬂmiﬁ*‘} tn tn@ nmmaal by wptnmhfsr* 78, ”R}{},

' _’I:Ps:b mplmfer zmi ater*a},ly imﬁﬂwm a tzm-z«cek r*isemiimﬂ; q.az‘snamsim o ’%@;.;m

o0 %aptsmmn 26, .1_%}?3&, .a.rz.;i t;n end r;sith the employe's remrr te W
Q@_xo_be? 10, 1990 {weeks 32 through 21, r*_espmtively}. |

Swtim 0804 (£} of the -Q&gmﬁi.n Statutes p@iﬂea t‘hat. an enploys «dﬂoﬁsr»
work -iﬁ; susnended by sn oemaploving umit fer miscmdam, er octhep n.'fa{sf’ o8 .43‘3
conneoted with his work itz ineligible to receive beneflts %m_i:,ij. five weels have
rlarsed singa the ond of the weelt in whlch the suspension sccors or untll the
sumpeneion s termirated, shiohever osours first.

The iamue to b decided i3 whether the suspension of the employe's
employaent ﬂuriag venke 3% through ¥ of 150 e a di=zciplimary actien for
migeondiuct or for other good cavse aonnoched ,-;*t,‘fs his employment.,

Sothar gond osumeY iz a 1@;5:5&3“ standdned than *misconduet®, Tt ean te found
In cases In which there has heen a single instance of regligance or poor
Siigmept, even thowgh in swch sircumetances the "misconduet® stomdard might ot

he wmatisfied. Yitehell v, Silwvankes Pubiie Seheola (LIRG, U0, Hearing

No. G0LAOBTI, Howvesher 23, 1M0Y, The (ommizsion Is sabizfled  Shat the
smaloye wis cuepended for oartloissbing in a zoftonll some on the avesing ef

Avpust 7, 1000 smile he mam on zmr‘ Ten) Teave for a uerkerelzted infuee, and
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that this oconduot by he emplove provided fother good csuse®  for his
suspanaion.  The emplove had, st the time he mmmm ip the softhall game,
Just. sustained . an Anfury in vhich he tore 3 masels in i:he hottom of his ,1&1-‘2:
fﬁeﬁ He had hareza specifioally i:ssfmmted o4 hia gh\mieian T3 smv t:sff” wr«:,

o WIED nm f’m? m fn‘s&“ﬁ e walpht r;f‘f it, and to git *‘sm uhen st Mr;aa m'

'.ﬂ;wi:», : Tt would have  been amima Q;G an:: masmhla pﬁﬁm, &?gi’ th@s&*., o

...gﬂ;ﬁm;§&3 ww %{T f:;ﬁ&m*w _@mw m m;@mm f‘iii%ﬁ%ﬁfa*‘iﬁ N.z? &iﬁ& m
'ﬁa%st ‘L“s the ?r.,a ﬁﬁ of the f’oc**h, . '?*  Aeregard a nhy%iaian*ﬁ Insk r-um,zmm ?‘fsr_
The care M & injuw Gi‘%&%é&& an %&ii" megﬁimb}e ?‘i*&k af t%ebt?msz mwer:s
ory evm mma«, ca&.zsm? ﬁ.: nzw iffz;}w*y, _. W&m -bcﬁvit;ies w&:ia‘z the m}_{sw
w,mswﬁ in wwn ho mm '54; n, :;atwhs;-z& :»gt the m*‘tm wm on msgu;st T, VS5
were eompletely ,isae:::mais;en; gith hig ;%‘ngz:i?m’ﬁ im*;mat‘aﬁs. gx;ééi!ng."m
%t;e% in 2 softhall pame anyt raason ablzr %& expeciad Lo mih stresues o ?;5':& fapt
that zre iroonsiztent with these inetruetions. By engaging in trzi.-;: conduct,
the employe ren the rdak thet Wia indury would not heal properly or would be
sgraveted, that hiz sbaence from work eissd by the Inhory would thereby he
axtended, and that the seplovarts 1iability for workw's compensation berefits
wontld thereby be unmecessarily inoraased, all fo the dintinct disadvantags of
e intereste of the emplover. Hether o pobt thiz In fact evenbually ecﬁu“wd
iz not omeldered astmiffesnt in this caze, =since the proper i‘mzzs of -t:‘_._d
incuiry iz on the inktent and copdust of the amploye, and ‘e mammﬁ;:m of
his Adgninior, a4t the Lige, fo reritia{pate in & sofiball pome contrary to the
repomzenclations of hiz phyaisiar.  The oondust =iaked lurm fo $he ewlover's
interesta, and it was volupdsrily ensagsd ine IR uas alae arrensonable.  Obher
optiang ware neen b4 the amplove, The fegw ofuld rave ancephsd e Porfail,
Tre laek of 3y compelliing neorgeity Tor the amplave o do vhat he did, makes

Big decision 211 the more anressprable,
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“The Commisaion t‘zave"cm f’ir{’a ‘that in meks 39 tbmugh ?4‘! of 1‘2}‘36. the

ﬁ:ﬂploye"* work was su&pmﬂeﬁ 28 a discinlinary action for sther good causa L

eamefmzd with bis work, within the meaning of section 108,08 (6) m“ ‘the
 Tee Commission further finds, trat n vesks: 29 .mmug&!ﬁ of 19%, the
'ﬁ»:mploya mé&ivzz& unmlmmnt e&*pmua* ion ’)emfirs in the mzixf of ,7127 09
,’p&r zgemv *’ort we’f 39 of "‘590 srrd 4"22 .Gf“ per s=ek for me%.*s b art B9 e:af 1’30(‘,}
’ "ammmtinv toa total of ‘?560.00, fow w.‘-eb hr‘ ves not. el m‘i‘? a tc which he

» and

"vaa rot mt*tler“, mwm the s's*ar;mg of icn 102,03 (%) of 1 the St

'3.

g

»pu.xl-'sx:aﬂ!: tn ssction 108.'.’2 (3}(3) of txre %a_mf;e;},_ e 13 rﬂquiwaé te repay mx:
©m o to the i’mm&qwb RP‘W‘I’W‘ "und. SR e B
B | DEPI:‘:‘IQH

The Appea; ri mv:al Deoision 1Is mv&r;sad. Aﬁcnrﬁing&y, the mlﬁjfé is
fnelizihle for benefits in weeks 20 through 1 of 1990, The emplove iy
required to repay the aum of $5¢2.C0 te the Unesmployment RBeserve Fund.
Dated and meiled
February §, 1941 o/

1107 £02005 ' o | ¥evin G. Potber, (hairzan
MO f7h - R SRS

Carl ¥, Thompson, Cnomisaioney

/sl
Pamnln 1. Andernon, Copmissionsy

BT The Cormiszion Yoz reversed the fpoenl Tribural ss a matter of law, Ib
cancluded, eontrary to the ippenl Yrimmal, thet the corndueh of the

egplove  in participating in o =0fthnll mave on August 7, 199C in
contravention of hisz ohysiociantas ¢ w*s-wa wss an act of m'cia socr lodgment
cn his mart, presenting such meazoneble Ilkelihocd of hera o the

enpmlaverts  Interasts, thet it noﬁstf.i:uta:! father sood  ecoaugs? for
suspension »ithin the meaning of z2ction INR.00 (8) of the Statutesn,

L IR





