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WILLIAM G. CALLOW, J. Petitioner Aparacor, Inc., a non

resident foreign corporation, commenced this action for judicial 

review in Milwaukee County circuit court, seeking a reversal of a 

determination by the Department of Industry, Labor and Human 

Relations that Aparacor is subject to the provisions of Chapter 

108, Stats. After filing motions to drop a party defendant and to 

strike certain portions of the complaint, the Department filed a 

motion for change of venue. The circuit court for Milwaukee 

County heard oral argument and subsequently ordered that the 

Department's motion for change of venue be denied. The Department 

petition·ed the court of appeals £or leave to appeal from that 

order. On April 23, 1979, the court of appeals granted the Depart

ment's petition and summarily reversed the order of the circuit 

court, ordering that venue be changed to the circuit court for bane 

County. On June 20, 1979, we granted Aparacor's petition for re-

view of the court of appeal.s' order. We conclude that an ol'der 

denying a motion £or change of venue is appealable by permission of 
~ 

the" cou·rt Department's right to object to 

improper venue was not waived by its first making other motions; 

and that venue in this action lies in Dane County. Accordingly, we 

affirm the order of the court of appeals. 

I. 

Aparacor's first contention is that an appeal from an order 

denying a motion for change of venue does not meet the standards 

for discretionary review set out in sec. 808.03(2), Stats. That 

section provides: 

11 (2) Appeals By Permission. A judgment or order not 
appealable as a matter of right under sub. (1) may be appealed t.o 
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the court of appeals in advance of a final judgment or order upon 
leave granted by the court if it determines that an appea.l will: 

"(a) Materially advance the termination of the litigation 
or clarify further proceedings in the litigation; 

11 (b) Protect the petitioner from substantial or irreparable 
injury; or 

it (c) Clarify an issue of general importance in the admin
istration of justice.rt 

.Aparacor' s argument is twofold: Relying on legislative history, 

Aparacor first argues that orders relating to venue are not appeal

able under the permissive appeals statute; ~paracor then argues 

that, if venue orders are subject to appeal by permission, the 

court of appeals improperly applied the standards of sec. 808.03 

(2)(a), (b), and (c), Stats., in granting the Department's petition 

for leave to appeal. Neither of these contentions is tenable. 

To determine whether interlocutory review of vinue orders is 

permitted, Aparacor turns to the legislative history of sec. 

S08.03, Stats. The proper starting point, however, is the statute 

itself. As we recently stated, sec. 808.03. creates 11 an easily 

applied dichotomy: tQrders which 0 [dispose] of the entire matter 

in ... li.tigation" are app.eal.a.bl_e __ .by r..i.g_b_t_; ___ a_J,l oth_e_r (or_ders_] are 

appealable only by permission." State v. Jeni-ch, 94 Wis. 2d 74, 

97b, 288 N.W. Zd 114 (1980), quoting State v. Rabe,_ Wis. Zd 

291 N.W. 2d 809, 813 (1980). Since the circuit court's order 

denying the Department's motion to change venue allows the liti

gation to continue and does not dispose of the entire matter in 

dispute, it· is not a final order appealable as a matter of right 

under sec. 808.03(1), Stats. Therefore, it may be appealed to 

the court of appeals pursuant to sec. 808.03(2), Stats., upon 

leave g_ranted by that court. As counsel for Aparacor apparently 
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conceded, 11 nothing in the language of that section precludes a 

permissive appeal from a venue order. 

Aparacor argues, however, that the legislative history of 

that section discloses an intent to preclude interlocu.tory review 

of venue orders. This contention cannot be considered because a 

basic precept of statutory construct'ion is that no resort may be 

had to legislative history when a statute is clear and unambiguous. 

Wirth v. Ehly, 93 Wis. 2d 433, 441-42, 287 N.W. 2d 140 (1980); 

Miller v. Wadkins, 31 Wis. 2d 281, 285, 142 N.W. 2d 855 (1966). It 

is equally well established that reference to legislative history 

cannot be made for the purpose of rendering a statute ambiguous. 

Evangelical Alliance Missio,n v. Williams Bay, 54 Wis. 2d 187, 190, 

194 N.W. 2d 64-6 (1972). S.ince Aparacor has poin.ted to no ambiguity 

in the text of sec. 808.03(2), Stats., the proffered legislative 

history will not be considered. 

Nor shall we consider Apa:racor' s contention tha·t the 

Milwaukee County circuit court's order, denying the Department 1 s 

motion for change of venue to Dane County, does not meet the 

l/ 11 Q (By Justice Abrahamson) (after reading sec. 808.03(2), 
Stats.): Now what in that language would lead you to think that an 
order changing venue is not appealable by permission? 

"A (By Mr. Daily): Nothing in that language, your Honor. I 
agree, the language on that is ---

"Q It's unambiguous. 

"A Well, I think when you read the commentaries and look at the 
puTpose, 1 think there may be some ambiguity. 

"Q You don't look at the commentaries to make it ambiguous; you 
look at the commentaries to clarify an ambiguity. That's the usual 
rule of construction." 

Oral Argument, Aparacor, Inc. v. Department of Ind·ustry, Labor 
and Human Relations, No .. 79-325, June 2, 1980. 
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standards for discretionary review set out in sec. 808.03(2), 

Sta.ts. 11 When the parties agree that the order of the circuit court 

is not a final order appealable as of right, this court will not 

review the court of appeals' exercise of its discretion whether to 

hear the appeal." State v. Jenich, 94 Wis. 2d at 77 n. 2. Where 

the court of appeals denies permission to appeal from an order 

conceded by the parties to be nonfinal, no review by this court is 

permitted. State v. Whitty, 86 Wis. 2d 380, 388, 272 N.W. 2d 842 

(1978); State v. Jenich, supra at 77 n. 2, 9-7d. Where the court of 

appeals grants permis·sion to appeal, this court will not I case by 

case, review the court of appeals' exercise of discretion. Once 

the court of appeals has exercised its discretion and permissive 

appeal is allowed 1 re~iew in this court is confined to the merits 

of the court of appeals 1 decision. A contrary practice would 

divest the court of appeals of theldiscretion entrusted to it by 

:sec. 808.03(2). Accordingly, we turn to the merits of Aparacor's 

claims. 

II. 

Aparacor next argues that, even if the venue order is 

appealable, the Department waived any objection to venue it may 

have in this case by filing a motion to strike a portion of the 

complaint and a motion to drop a party defen·dant in the circuit 

court of Milwaukee County prior to filing its motion for a change 

of venue·. Aparacor reasons_ that the Department• s prior motions 

signify an acceptance of Milwaukee County circuit court as the 

proper forum for the parties' dispute. We do not agree. 

Sec. 801.53, Stats., sets forth the procedure which must be 

followed by litigants seeking a change of venue. I-ts closing 

sentence provides: 11 The right to obtain a change of the place of 
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trial .shall not be affected by any otheT proceedings in the actio.n." 

This sentence res·tates what has been law in Wisconsin s.ince 1859 

when this court he.ld a defendant who demanded a change of venue, 

then demurred to t·he complaint, and appeared to argue the demurrer 

did not waive his right to object to improper venue by his demurrer 

and appearance. Fast-er v. -Bacon, 9 Wis. 317 (*345), 319-.20 (*347) 

(1·859), In the present case, the Department served a d·emand for 

c·ha:nge -of v-enue and subsequently served _its mo"tions to strike and 

to drop a party d-efendant. As ·in .Foster, we find no waiver. The 

cases on which Ap8.r.acor relies deal with waiver of objections to 

personal or subject matter j.urisdi.ction, matters distinct from 

ve.riue, Voight v .. Aetna Casualty & Surety Co., 80 Wis .. 2d 37.6, 390., 

2-S9 N.W. 2d 85 (.1.977)., and with which they -are too often confused .. 

Comment_, Effect of Erroneous Refusal to. Change Venue, 1938 -Wi.s. L .• 

Rev .. 349, 350.j Comment, vJnue Problems in W.i.sconsin., 56 Ma.rq . .L .• 

Rev. 87, 117 (1972). 

We find no reason to question the vitality of Foster and tO 
I 

judicially amend sec. 801.53, Stats., by finding a waiver in the 

present case. Sec. 801.53 requires that a demand for change of 

venue must fir.st be .served within twen:ty days after servic:e of the 

complaint. The plaintiff then has five day-s to respond affirma

tively. If no -affirmative r·esponse is rec-eiv.ed, the motion for 

change of venue must be s·erved within twenty days after servic·e of 

the .demand. Thus a defendant has a maximum of forty days to make 

a motion £Or change of venue under sec. 801.53. However, the same 

defendant has only twenty .days to answer .or make· o·ther defens·ive 

motions. Sec. 802.06, Stats. No provision in either secs. 801.-53 

or 802. 06 sus_pends the time for responsive pleading if a demand or 

motion for change of venue is made1 A_paracor I s argument, that :the 

fil.ing of defensive motions prior to the motion for c-hange of venue 
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constitutes a waiver of •objections to venue, requires that the 

demand for change of venue be made, the response time expire, and 

the motion be served, heard, and disposed of in less than twenty 

days so as to avoid a waiver of objection and a default judgment, 

We refuse to require such haste where not mandated by statute. 

Filing responsive pleadings does not constitute waiver of objection 

to venue. 

I I I. 

On the merits of the circuit court's order, Aparacor con

tends venue properly lies in Milwaukee County. It argues that sec. 

102. 23 (1), S.tats., contemplates the convenience of private parties 

in review proceedings involving the Department and that the most 

convenient forum is Milwaukee County. 

Sec, 102.123(1), Stats., provides, in relevant part: 

"The proceedings. shall be in the circuit court of the county where 
the petitioner resides, except that if the petitioner is a state 
agency, the proceedings shall be in the circuit court of the county 
where the respondent resides. The proceedings may be brought in 
any circuit court if all parties stipulate and that court agrees. 
The judicial review provisions of ch. 227 do not apply to the re
view proceedings under this subsection." 

When the petitioner is not a state agency, venue is established in 

the circuit court for the county of the· petitioner 1 s residence. An 

exception to this rule, not relevant here, allows venue to be 

brought in any circuit court if all parties stipulate and that 

court agrees. Aparacor is not a resident of Wisconsin. Thus no 

place of venue for this action is provided in sec. 102.23(1); 

Because of this omission, venue is to be determined by the pro

visions of Chapter 801, Stats., Commencement of Action and Venue. 

Sec. 801.01(2), Stats., provides in part: 

"(2) Scope. The sections in chs. 8 01 to 84 7 goirern proce
dure and practice in circuit courts of this state in all civil 
actions and special proceedings whether cognizable as cases at law, 
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in equity or of statutory or1g1n except where diff.erent procedure 
is prescribed £I_ s·tatute _£.!. rule.Ii (Emphasis added.) 

Sec. 801.50(9), Stats., provides: 

"PLACE ·OF TRIAL. Except a.s provided in s. 220 .12 and sub
ject t-o the prov1.s1ons for change of venue the proper .place of 
trial of civil actions is as follows: 

" 
11 (9) Actions Against the State. Of an action brought 

against the state or any state board or commission or any s.tate 
officer in an official capacity, the county of Dane unless another 
place is specifically authorized by law. 11 

Any question as to whether an action brought against a d·epar.tment 

of the state is an action b.rought against the state was removed by 

our decision in State ex rel. H&SS Dept. v. Dane Co. Cir. Ct., 71 

Wis. 2d 1.56, 158, 237 N.W. Zd 692 (1976), where we held that an 

action ·broug·ht by a department of the state 11 is obviously an action 

by the state, 11 with venue determined by -the pred·eces·sor o.f .sec. 
2/ 

801.50(8), Stats. Aparacor correctly notes that :sec. 102,23(1), 

Stats., speci~ically provid~s that actions for judicial review 

comment·ed under that statute ar:e not subj'ect• .to .sec, 801. 02, S.tats. 

This provi~ion has nothing to do with venue and was added by order 

10£ this court to make clear that actions f:or revi.ew must be com-

menc-ed ·by service, :S'ee: ·sec~ 10.2.2"3(1)(a), Stats., and.that such 

action i-s not commenced by £.iling as are other civil actions. See: 

sec. 801.0.2, Stats .. We conclude venue for this action ·is deter

mined by 1;-ec . .801, 50(.9) and that venue is in Dane County. Accord

ingly., the case must be r.emoved to that county, ~' ~: Stahl 

v. Broeckert, 167 Wis. 113, 117, 166 N.W. 653 (1918); State ex rel. 

2./ Sec. 801.50(8), Stats .. , provides: "Actions by State. Of an 
action by the state against any county or county officer in any 
county; and actions brought to recover damages for trespa-s-s upon 
public lands, when ·the amount in controversy exceeds,-$200 :in any 
county." 
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Klabacka v. Charles, 36 Wis. 2d 122, 126, 152 N.W. 2d 857 (1967). 

Aparacor's arguments concerning 11 the convenience of witnesses and 

the ends of justice11 are arguments to be addressed to the Dane 

County circuit court should Aparacor seek a change of venue to 

Milwaukee County under sec. 801.54(2), Stats. They are of no 

relevance here. 

By the Court.--The decision of the court of appeals is 

affirmed and cause remanded to the circuit court for further pro

ceedings consistent with this opinion. 
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