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STATE OF WISCONSIN IN COURT OF APPEALS 

SUSAN D. BACHRACH, 
ANN J. DAVIS, KAREN 
WOOD, DAVID 8. HECKER, 
et al., 

v. 

DEPARTMENT OF INDUSTRY, 
LAROR and HUMAN 
RELATIONS, and UNIVERSITY 
OF WISCONSIN-MADISON, 

DISTRICT IV 

Plaintiffs-Appellants, 

Defendants-Respondents. 

!OUff l 81\ AllllfiALI 
1:,r:,::i•·,11.)N 

DAl'.'f · · ·.,.,,,-,1;0 

JUN l ~ 1983 

A parly m:iy fll;, ,·,1;,1 1ne Sup1cmo Court 
8 pelilion to 1eview :in .:t!\'CJSCJ dtcision by 
the Court of Appeals pursuant to s. 808.10 
within 30 d11,ys hereoft pursuant to Rulo 
809.62 (I), 

s,-:, ... ·.•· 
,- NOTICE 

This opinion is subject to fur. 
thor editing. If published tho 
official version will appear 
In the bound volumo of the 
Official Report,. 

FILED 

JUN 1 5 1983 

CLERK OF COURT OF APPEALS 
OF WISCONSIN 

APPEAL from a judgment of the circuit· court for Dane 

county: WILLIAM D. BYRNE, Judge. Affirmed, 

Before Gartzke, P.J., Dykman, J., and W. L. Jackman, 

Reserve Judge. 

DYl<MAN, J. Appellants, for.n;ier teaching assistants at the 

University of Wisconsin-Madison, appeal from the decision of the 

Department of Industry, Labor, and Human Relations denying their 

claims for unemployment compensution. \Ve affirm. 



Appellants raise the followinq issue: Is a graduilte student 

who is performing independent study tlv1t will lead to a master's or 

doctor of philosophy degree, and who attends no class meetings, but 

meets with faculty advisers only as the progress of his or her research 

requires,. "regularly attending clnsses" within the meaning i;if sec. 

108.02(5)(i)1, Stats? 1 

Appellants arc graduate students who were employed part-tirie 

as teaching assistants, project assistants, or research assistants by the 

university during the spring semester of the 1977-78 school year. Most 

of the appellants, with two exceptions, were doctoral candidates who 

had passed their preliminary exar1inations and were working on their 

dissertations. They were registered for two credits of indepenrlent 

thesis research or for two-credit graduate seminars, considered a 

fulltlme load for doctoral candidates at the dissertation stage. 

Appellant Todd Bryan was worl<ing on a thesis for a master's degree 

and was enrolled in a three-credit course as an audit student. 

Appellant Vicl<i Carstens was a senior/graduate student and was tal<ing 

2 a three-credit CJraduate indcpenrlent study course. 

None of the appellilnts was required to attend regularly 

scheduled class meetings. They rict with their f)rofessors irrcgulnrly, 

whenever they reached a point in their work where they thought a 

mcetinq would be advisable, The frcqu0.ncy of meetin(Js variP.Cl: 
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Carstens saw her professor about once a week, while others saw their 

professors only once or twice durlna the ser.iester, and a few did not 

meet with their professors at all. Appellant Bryan and the doctoral 

candidates who were enrolled in seminars also attended scheduled class 

or seminar meetings when they thought the material to he covered that 

day would be interesting or helpful to their own thesis work. All of 

the appellants testi fled that they made pro9 ress toward their degrees 

during the semester. 

Appellants' employment with the university ended in late May, 

1978. They filed claims for unemployment compensation benefits. The 

university contested their claims. The Lahor and Industry Review 

Commission held that appellants were not entitled to receive benefits, 

because they were students "enrolled and regularly attending classes" 

at the educational institution that employed ther1, ancl thus were not in 

employment covered by the Unemployment Compensation Act. Section 

108. 02(5) { i) 1, Stats. 3 Th.e circuit court affirmed the commission's 

decision. 

Section 108. 07 { 51 defines the .types of employment covered by 

the Unemployment Compensation Act. Section 108.02(5)(11 provides in 

part: 

"Employment" as appliecl to work for an 
educational institution, docs not include 
service: 
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1. Ry a student who is enrolled and is regularly 

attending classes at such institution .... 

The phrase "regularly attending classes" could mean attending 

regularly-scheduled class meetings or pursuing whatever course of 

study is ,necessary to obtain a particular academic degree, The statute 

is ambiguous. Wirth v. Ehly, 93 Wis.2d 433, 1141, 287 N.W,2d 140, 144 

(1980) (statute is ambiguous if understood in two different senses by 

reasonably well-informed persons l. 

This court is not bound by an administrative agency's 

construction of a statute. City of Milwaukee v. DILHR, 106 Wis,2d 254, 

257, 316 M,W.2d 367, 369 (1982). The construction placed on a statute 

by the agency that must administer it, however, is entitled to great 

weight. Wisconsin's Environmental Decade, Inc. v. DILHR, 104 \l/is.2d 

6110, 644, 312 N.W,2d 749, 751 (1981). In general, the reviewing court 

should not upset an agency's interpretation of a statute if the 

interpretation has a rational basis and does not conflict with the 

statute's legislative history, prior decisions of the court, or 

constitutional prohibitions. Dairy Equipn1ent Co. v,: DILHR, 95 Wis,2d 

319, 327, 290 N.W.2d 330, 3311 (1980). 

The commission's construction of sec. 108.02(5)(il1 has a 

rational basis. The note to sec. 10, ch, 133, Laws of 1977, which 

reriealed and recreated sec, 108,02(5l(f)-(il, st;:ites: 
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Changes the employment exclusions applicahle to 
services for government units to exclude all such 
employment that can he so excluded under 
provisions of P. L. 94-566 .... Clarifies applicability 
of permitted exclusions b,ised on nature of 
employing entity for qdticational institutions and 
nonprofit organizations. 

• The note indicates that the legislature intended Wisconsin's 

Unemployment Compensation Act to be consistent with federal 

unemployment compensation law. The supreme court explained why the 

legislature would want such consistency in City of Milwaukee v. DILHR, 

106 Wis.2d at 260, 316 N.W.2d at 370: 

If a state's unemployment compensation laws comply 
with federal standards, then private employers in 
the state receive a substantial tax credit on their 
federal unemployment tax payments. However, if 
the state laws fail to meet federal standards, then 
private employers in the state lose this tax credit 
and the state itself foces the loss of federal funds 
for unemployment compensation purposes. f Footnote 
omitted.] 

Section 108. 02 ( 5) ( i) 1 , as amended by sec. 1 O, ch. 133, Laws 

of 1977, is essentially the same as the federal statutes that except 

students' employment by educational institutions from covered 

employment under the Federal Unemployment Tax Act and the Federal 

5 Insurance Contributions Act. The phrase "a student who is enrolled 

and regularly attending classes" appears in both the federal and the 

Wisconsin statutes. Because the legislature patterned Wisconsin's 

statute after the federal statutes, the commission could reasonably look 
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to rulings by the federal agencies for guidance. See Wisconsin's 

Environmental Decade, Inc. v. PSC, 79 Wis.7.d 161, 174, 255 N.W.2d 

_917, 925 (1977) (federal cases construing National Environmental Policy 

Act were persuasive authority for similar construction of Wisconsin 

statute patterned after NEPA). 6 

The commission applied the following test to determine 

wheth
0

er a claimant is disqualified from benefits by sec. 108,02(5l(i)1: 

[ T] he proper test involves the relation of the 
employe with the employer-educational institution. 
An employe who performs services in the employe 
f sic] of a school, college, or university as an 
incident tp and for the purpose of pursuing a 
course of study at such school, college, or 
university has the status of a student in the 
performance of such services. The attendance at 
classes -in the traditional sense is not necessarily 
controlling. 

This test is the same as that found in 26 C. F. R. sec. 

31,3306(c)(10)2(c)(2) and 26 C.F.R. sec. 31,3121(b)(10)2(c). Those 

sections provide: 

The status of the eniployee as n student performing 
the services shall be deterriirnici ,on the hasis of the 
relationship of such employee with the orgnnization 
for which the services are performed. An eriployee 
who oerforms services in the eriploy of il school, 
college, or university <1s an incident to and for the 
purpose of pursuin!J a course of study at such 
school, college, or university has the status of a 
student in the perform,mce of such services. 
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The federal agency charged with administering FUT A and 

Fl CA, the I nterna I Revenue Service, interr,rets 26 lJ. S. C. sec. 

3121 ( b) ( 1 O )(A) as excluding g radw1te students in ar,r,ellants' position 

from covered employment. In Rev. Rul. 78-17, 1978-1 C.B. 306, the 

I RS held that the services of a graduate student were excer,ted fror.i 

"employment" under 26 U.S. C. sec, 3171(b)(10) because the student 

was employed parttime while working on a dissertation following 

completion of required coursework and was enrolled for dissertation 

credits. The ruling stntes: "[The student's] r,ursuance of a regular 

course of study necessary to receive the desired degree, in accordance 

with the requirements of the school, satisfies the requirement of 

regularly attending classes. [ The student's] employment on a r,art-time 

basis is incident to and for the purpose of pursuing a course of 

study." 1978-1 C. B. at 307. The issue presP.nted in I RS's application 

of 2G U.S.C. sec. 3121(b)(10) is the sar:ie as th.1t in the present case; 

i,e., whethP.r the students wern "rP.gularly attending classes." 

Appellants <1rgue that the commission's construction of sec. 

108 ,02 (5 )(i) makes the phrase "re\")Ularly attending classes" 

meaningless. They contend that under the commission's construction, a 

graduate student who is "enrolled" is automatic;illy deemed to be 

11 regularly attendin\l classes," and that the requirement that students 

be reqularly attending classes is rendered surr,lusa\")e. 
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The commission does not read "regularly attending classes" 

out of the statute, The regular attendance requirement, as 

.demonstrated by the quoted federal regulations, is not intended to 

differentiate between students who attend class meetings and those who 

do not. It is Intended to differentiate between a person whose primary 

relation to the university is as an employee but who also takes courses, 

and 9 person whose primary relation to the university is as a student 

but who also is employed by the university. 

Appellants' primary relation to the university was that of 

students who took jobs offered by the university, Each appellant 

testified that he or she had made normal progress toward a degree 

during the semester he or she was employed as a teaching assistant. 

The dean of the graduate school testified that assistantships are offered 

only to students as a type of financial aid .. The commission reasonably 

concluded that appellants are "students enrolled and regularly attending 

classes" within the meaninCJ of sec. 108,02(5)(i)1 and therefore 

ineligible to receive unemployment compensation benefits. 

Ry the Court, --Judgment affirme<i, 

Inclusion in the official reports is recommended. 
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APPENDIX 

Section 108,02(5) (ill, Stats,, provides: 

"Employment" as applied to work for an education 
institution, ... does not include service: 

1. By a student who is enrolled and is regularly 
. attending classes at such institution 

2 "Senior/graduate" status means that the student is completing the 
requirements for a bachelor's degree and is taking graduate 
tourses at the same time. 

3 See note 1 , supra. 

4 Section 115 of Public Law 94-566 excludes some employees of 
governmental units from unemployment compensation coverage, 
The excluded employees are elected officials, state and municipal 
judges, members of state and municipal legislative bodies, members 
of the National Guard, emergency employees, employees holding 
nontenured policy-making and advisory positions, and inr1ates of 
custodial and penal institutions. Section 10, ch. 133, Laws of 
1977, incorporated these exclusions into the recreated subs. 
108,02(S)(f) and (g), Stats. Public Law 94-566 does not refer to 
student employment, The statement in the note to § 10, ch, 133, 
Laws of 1977, that the section excludes all employment excludable 
under Public Law 94-566 thus apparently refers only to the new 
subs, 108,02(5)(f) and (g), and not to the new sub. 108,02(5)(i), 

5 26 U.S.C.A. § 3306(c)(10)(B) (West 1979) of the Federal Unemploy­
ment Tax Act (FUTA) provides in part: 

For purposes of this chapter, the term 
"employment" means . . . any service, of whatever 
nature, performed after 19511 h.y an employee for 
the person employing him ... except--

(10)(8) service performed in the employ of a 
school, college, or university, if such service is 
performed (i) by a sturlent who is enrolled and is 
regularly attending classes at such school, college, 
or university .... 
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26 U.S.C.A. § 3121(b) (\Vest 1979) of the Federal Insurance 
Contributions Act ( Fl CA l provides in part: 

For purposes of 
"employment" means 
nature except that 

this chapter, the term 
any service, of whatever 
such term shall not include--

( 10 l service performed in the employ of-­
( A) a school, college, or university, or 

if such service is performed by a student who is 
enrolled and regularly attending classes at such 
school, college, or university .... 

6 Wisconsin's Environ. Decade, Inc. v. PSC, 79 Wis,2d 161, 255 
N,W.2d 917 (1977), looked to federal court cases interpreting 
NEPA for guidance in interpreting WEPA. We have found no 
federal cases interpreting 26 U.S.C. §§ 3121(bl(10)(A) or 
3306(c)(10)(8) that LI RC could have considered. In the absence 
of federal court interpretations, it was reasonable for LI RC to look 
to federal administrative interpretations of the language in 
question. 
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