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STATE OF WISCONSIH
LABOR AND TMDUSTRY REVIEW COMMISSION

In the matter of the contribution 1isbility,

or status, under Chapter 108, Stats., of Hearing He. 7548, S

THADDEUS BLACK & PAMELA BLACK, Appellants :

7853 Horth 60th Street :
Milwauker, WI '53233 H SEE ENCLOSURE AS TO TIME
2 LIMIT Oif IURTHER APPEAL.

Aecount :

No. 281062-7 :

A Department deputy's Initial Determination held that Thaddeus Black and
Pamela Bléck vere personally liable for the delinquent unemployment GTaxes,
interest sma penalties of Quik Pick Food Mart, Inc., in the samount of
$z,369.89. _ Thaddeus and Pamela Black timely appealed the Initial
Determination, and a hearing was held on June 7, 198¢ before Administrative Law
Judge Panl E. Gordon, acting as an Appeal Tribunal of the E-:isrzonéin Dapartment
of Industry Labor and Human Relations. ?r*ior* to issuance of the _decision, a
stipulation was arrived at that Pamela Black xmﬁld not be held personalily
liable for the delinquent é.momts. The Appeal Tribupal Decision, issusd on
September | 13, 1989, reversed the Initi—al Determination, and held . that
Thaddeus Black and Pamela Black were rot personaily lidble for the delinquent
émounts.

The 'Department timely petitioned for review by tie Wisconsin Labor and
Industry Review Commission.. Based on the evidence ard appiicable law, and
having considered the au‘guménts pr‘esehted by the parties, the Jomnission makes
the fdllcwing_:

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Quik Pick Feed Mart wes a c-:ﬁrpomtion organized under the laws of the State

of Wisconsin on January 1, 1664, The nurpose of the corporation was to o

o
[¢]
L4
ol
cr
D



e

5

As;mcr its date of incorporatlon, the corporation

£ ,;ésémed a man datery siess W;‘:éér "Cmptgr 108 of the Wisconsin Statutes of
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the business’ ﬁ&m "‘f*"t“'ﬁ‘;i.!f'f*icsr Food Store, Thaddeus Blaeck, proprietor,

cperated sat 2312 zem-uq Halton Street in Milwaukee, Wisconsin.
~Thaddeus ' Black was president of Quik Plek Feod Mart, Ine.; and ouned

79{1 parcent of the corporation’s stock, At all times during the operation of
the Ouik Pick Food Store business, both befove and after incorporation of
Muik Piek Food Mart Tne., Thaddeus Black was tﬁe individual with the authority
and responsibility for complefing all umenployment compensation quarterly forms
ard paying all unemployment compensation taxss
Unemployment compensation taxes for pericds in 1987, 1985 and 1986 were not
paid by Ouik Pick Food Mart Inc., as more partionlarly set forth in
determinations issued by the Department on September 7, 1935, September 23,
1685, December 9, 1985, and April 6, 1986, Thess determipations were nob
appealed ard became flmal, In an ef‘a“bré: to obtain collection of the amoumbs
for which Q‘aik Plok Food Mart Inc. was thus debermined to have been liable, the
Dapartment wrote 2 number of letters to Quik Pieck Feod Mart Ine, These ware
gemarally of thres types., One type, apparently used initially after the
isswance of a determination, recited generally that a review of the rocount
indicated that an amount remained due for particular quarters and it asked thab
the emplover "Plense pav this amount now.” A second type, apparsnbly used as a
follow-tm if the firsh - tvpe of letber failed to generzts payment, reclisd that
the emplover: had been vreviously noblified of the wnpald amount and indicabed
shat, to avoid the issusnce of 2 warvant which would be served and execubad by
ne shemff‘ off the employer's comby, 1t mat we*u:m information to the
mpartnent indicating how it intended to resolve the matter, A third tvope of

sther, apparently ussd as a followwm to the second fype of letbter, 1as




sompewhat more blunt; it recited, in bold type, “"Payment is demanded within five

days,” and indicated that a warrant, commanding the sheriff to seize and sell
sufficient of the employer's property to insure full payment of the delinquent
taxes due, would be issued unieSS the Department heard from the emplciyer' at
once. Seven letters of one or the other of these three types were sent by the
Department to Quik Pick Food Mart Inc. bebween January 15, 1986 and March G,
1987, although mot necessarily in the sequence that might be expected for them;
thus, after a "fiﬂre—day letter® issued on April 9, 1686 concerning the 1984
special assessment for interest and the %ax afzd penaities for the second and
third quarters of 1985, a %Please pay this amount now' letter was sent to
Quﬁ{ Pick Food Mart Ine., r'elatiné to the 1984‘ special aésessmant for interest
and the second, third and fourth quarters of 1985, on June 25, 1986, and again
on September 9, 1986, | ‘

On April 6, 1987, Quik Pick Food Mart Ine. filed for bankruptey, seeling
reorganization and protecction from creditors under Chapber 11 of &he
United States Bankruptey Code. On April 9, 1987, the business entered into an
Offer to Purchase Agreement with prospective buyers. The agreement provided
for the ssle of the business assels and the real property for a total of
$60,000, On May 5, 198‘}’, notice of sale and payment to secured creditors was
mailed to interested parties, including the Department. On 'May 20, 1987, the
business was sold, including the real property. The proceeds of the sale of
the business on May 20, 1987 were used to pay of‘f_‘ various debts of the
business, ineluding a debt to. the Internal Revenue Service for back taxes. On
July 28, 1987, the Depértment filed a proof of claim in the bankruptey
pr‘oceedings for unemployment compensation taxes owed in the total amount of

$2,152.85, On September 10, 1987, the bankruptey proceedings were dismissed,



TR ot T

TS R

T R Rt
et .‘-k-‘c::.’,;:.‘!.‘?:ﬁif.‘.&*’-‘."b!—mw

Recause of its relatively lower priority in the bankruptey proceeding as

-

compared to those of other creditors, the clalm of the Department for unpaid
unemplovment. compensation taxes was not satisfied prior to the dismissal of the
banizuptey procsedings.

The issue for decision is whether Thaddeus Black mav be held personallv
liable Tor the delinquent unemployment compensation taxes, late filing fees,
and accrved interest owed by Quik Pick Food Mart The., which hos been
determined in an amount of $2,369.8% through January 21, 1988, Ry stipulation
of thea ziarties, no Individual lisbility will attash to Pamela Black.

Section 108.22 (Q), Stats. provides:

"(9) Any officer or any employe holding at least 20 percent of the

ownership interest of a corperation subject to this chapter, who
hag control or swervision of or responsibility for filing
contribution renorts or making payment of contributions, and who
wilfully fails to file swch reports or to make such payments to
the department, may be found perascnally liable for such amounts,
ineluding interest, tardy payment or filing fees, costs and other
fees, in the event that after propsr procsedings for the
colleckion of such amombs, a3 provided in this chanter, the
corporation iz unable to pay such amounts to the department. The
parsonal liability of sueh officer or amplove as provided in this
subgection survives dissolution; reorganization, bankruptcy,
recelverghip, assigment for the benefit of creditors, judicially
confirmed extension or composition, or any analogous situation of
the corporation and shall be set forth in a determination or
decision issued under =.108.10."

Thaddeus Black held at least 20 percent of the ownership interest of
Quik Pick Food Mart Inc., and he also had contrel or supsrvision of or
respongibility for filing contribution reports or making payments of
contributions, within the meaning of section 108.22 (9), Stats.

The Comnission finds that Thaddeus Black "wilfully®™ failed to file such
raports or to make such pavments to the Department, within the meaning of
section 108.22 (9), Stats., Corporate funds were available which Rlack choss to
pay to other creditors of the corporation rather than to the Department, and by

so doing, he acted "wilfully” within the meaning of the Statute. Additionally,



the Commission concludes that the corporation is now umble to pay to the

Department. the‘ amotnts  In question. The corperation's assets have been
liguidated and disbtributed to other creditors.

Tre remaining issue 1s whether there were "proper proceedings for the
collection of such anbunts*‘ within the meaning of section, 108.22 (9), Stats.
The Commission iIs sabisfied that there were. After iIssuing the Determinations
as to the amounts due, the Department methodically =attempted, by way of
correspondence to the corporation reminding it of the liability and demanding.

(with varying deprees of forcefullness) payment, to collect such amounts.

-ﬂdditioﬁally, the Departwent filed a claim In the bankruptcy proceedings.

While the Department had not filad a tax warrant prior to the commencement of
the bankruptoy proceedings on April 6, 1987, its failure to do so does nobt
require a conclusion tfuat "properr proceedings for the collection of such
amounts" did not take place. Under all of these circumstances, the Commission
is matisfied that the Department's collection efforts were adequate to meet the
standards set forth in section 108,22 (§), Stats.

The Commission therefore finds that appeliant Thaddeus Black is personally
liable for .’c;he delinquent unemployment ¢axes, Interest and peﬁalties of
Quik Piek Feod Mart Ine. in the amount of $2,369.89 through January 31, 1988,
pursuant to section 108.22 (9), Stats. The Commission further finds that
appéllant Pamela Blzek has no personal llability for such amounts. |

DECISION

The Appeal Tribunal Decision is affirmed in part and reversed in part.

Accoi'dingly,‘ Thaddeus Black" is personally liable for the delinguent

unemployment taxes, iInterest, and penalties of Quik Piclc Food Mart Inc., as
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determined by the Depariment. Pamela Black is not personaiiy liable for the
delinquent unemployment taves, venalties, and interests of Quik Pick Food Vart
Inc., as deternined by the Depariment.

Dated and mailed

February 14, 1920 - /sl
110:CD3EET ¥evin O, ‘Potter, Chalrman
ER 451 ) Js/

uvary W, thompson, Commissioner

Is/

Pamsla I. Anderson, Commissioner




MEMORANDUY OPINION

The dispositive issue on appeal is whether there were Yproper proceedings
for the collection™ of the amounts ab issue such that appellant Thaddeus Black
could be subjected to personal liability for the unpaid unemployment
compensation taxes of Quik Pick Food Mart Inec. Based on the arguments of the
parties, the Commission understands there to be no dispute over the
Administrative Law Judge's conclusion that Pamela Black has no such personal
liability, and that all of the conditions of section 108.22 (9) Stats.,
necessary to the imposition of personal liability, apart from the question of
"proper proceedings for the collecticn of such amounts," are met in the case of
Thaddeus Black. '

The Administrative Law Judge concluded that "proper proceedings for the
collection of such amounts" did not take place here because the Department did
not file a tax warrant as it could have under seetion 106.22 (2), Stats. He
concluded that "proper proceedings" under section 108.22 (9), Stats., must
include the issuance of a warrant "where feasible." In support of affirmance
of the Administrative Law Judge's Decision, Black argues to the Commission that
the Administrative Law Judge's construction of the statute is justified by the
great significance of the corporate structure as a method  intended to promote
investment and capital development by shielding investors from liability, and
ot the correspondingly great importance of limiting the circumstances under
which the corporate veil may be pierced. The Department argues, in effect,

that it cannot know in advancs when a corporation may file for bamkruptey court

protection (thus precluding the filing of tax warrants) and that its ecollection
efforts should not be forced to go the extreme stage filing a tax warrant as an
initial step in every case merely in order to preserve the eventual possibility
of enforeing perscnal llability against shareholders. :

There are no reported cases interpreting section 108.22 (9), Stats., with
respect to the Yproper proceedings® language. The Commission has therefore
found it appropriate to look to other =ources for guidance as to the
construetion of that section.

Section 77.60 (9), Stats., concerns the circumstaneces under which an
officer or employe of a corporation can be held personally liable for
delinguent sales taxes, penalties and interest owed by the corparation. In its
purpose and function, it is quite similar to section 108.22 (9), Stats.
Ss.gmflcantly, in the form in which it existed in the 1985 statutes, it was
expreased in the same language as the present section ‘108 22 (9), Stats.
Section 77.60 (9), 1965 Wisconsin Statutes, provided:

*any officer or employe of any corporation subject to this subchapter
or other person who has responsibility for making payments of the
amountt of %ax herein imposed and who wilfully fails to make such
payments to the Department, shall be personally liable for such
amounts, including interest and the penalties thereon, in the event
that after proper proceedings for the collection of such amounts, as
provided In this subchapter, such corporation is unable to pay such
amounts to the Department, and the personal liability of such officer,
employe or other responsible person as provided herein shall survive
the dissolution of the corporation. . .% (emphesis added)




This section was amended by 1987 fct 399 to remove the "after proper
proceedings" language, but a decision recently issued by the Wisconsin Tax
Appeals Comnission interpreted the 1985 language, specifically with respect to
the "proper proceedings" element of the Statute. In Lepp v. ¥isconsin
Departiwent of Revenue (Tax Appeals Commission, Docket No. 87-5-56, January o,
1060), the Tax Appeals Commission confronted the question of the potential
pers onal Hability of the soie shareholder of a defunet corporation for unpaid
szles taxes owed by that corparation. Due to the posture of the case, the 1985
version of section 77.60 (9) 3tats., was applied. The Commission discussed,
among obher things, the question of whether the proper proceedings requirement
had been met. In this connection, it szids

"We do nobt read the statute as requiring endless attempts to collect
from the corporation before pemonal Hability attaches. How far
these attempts must be carried 'is something that can’t be defined with
precision. However, once the Department bhas come forward with
evidence showing that such attempts were made, the. burden shifts to
the taypayer to show that attempts were inadequate or perfunctory.
Here there was no evidence to show or even suggest lnadequate or half-
hearted collzction efforts. To be sure, additional efforts might have
vielded s=some additicenal . funds. But that's not fthe proper test.
Rather, the test is whether the hypothetically reasonable collection
officer, weighing the costs of additional efforts against the
potential gains, would have deemsd it prudent to proceed.”

The Commission recognizes that, in the Lepp case, the collecting agency
evidenced a fair degree of aggressiveness., In that case, it zctually issued
and filed a tax warrant with the reglster of deeds, and it also garmished a
carporate account. However, the Tax Appeals Commission did not hold that the
efforts made by the ceollecting agency In that case were necessary, bub simply
that they were sufficient. The Commission {inds the analysis of the
Tax Appeals Commission in Lepp to be persuasive, and it considers the test
articulated in Lepp to be a 2 useful one in evaluating thm guestion of "proper
proceedings® under section 108.22 (9), Stats.

Here, the Department came forward with evidence showing that attempis were
made to collect the liability determined against the corporation, The burdsn
thus shifted to Black to show that such attempts were insdequate or
perfunctory, However, the evidence here will not support the conclusion that
the Department's efforts were "inadequate or half-hearted.® Thus, for example,
this is not a case in which the Department abandoned its efforts against the
corporation, only to pursue the individual later when the corporation was
liguidated. On the contrary, the Department's pursuit of the corporabtion was
assentially constant and persistent. Just as in Lepp, it is now possible to
speculate that additional effeorts might have yielded some additional funds.
But as ths Tax Appeals Commiszion noted, thabt is not the proper test. Adopting
a view that the filing of a tax warrant must always be resorted to where
“feasible" is inconsistent with a test that looks at what a hypothetical
reasonable collection officer would deem prudent under the circumstances. It
is entirely possible that there will be cases In which the filing of a ftax
warrant, while technically "feasible," might be unhelpml or even
Oounter’pmductlve to the collection efforts underway. Thus, if it appears that
it will be possible to successfully negotiate a periodic repayment plan with an




employer, the filing of a tex warrant, vhich could result in the seizure of
assets that effectively shuts the employver down or at least makes it impossible
for it %t meet & repavment schedule, would not be a wise step in collection
afforts, Every case must be cevaluated on its ovn factz, The Comnission is
satisfied, however, that in this case the steps undertaken by the Department
were serious efforts at collection, reasonably calculated to achieve the
results sought, and not so "inadequate or half-hesrted? umder all of the
ciraumstances as o warrant a conclusion that "proper preceedings” did not
ceeur, :

ce:  Michael J. Mathis, Attorney
Enforcenents
P. 0. Box 8942
Madison, WI 53708






