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A Department deputy's Initial Detennination held that 'f"naddeus Black and 

Paxnela Blacl< were peroonally liable for the delinquent unerr,ployGent taxes, 

interest and paialties of Quik Pick Food Mart, Inc., in the a;nount of 

$2,369.89. Thaddeus and Pamela Black timely appeale,J the Initial 

Detei'mination, and a hearing 1·ias held on Jun.'! 7, 1989 before Administrative Law 

Judge Paul E. Gordon, acting as an Appeal Tribunal of the Wisconsin Department 

of Industry Labor and Burr.an Relations. Prior to issuance of the decision, 2 

stipulc.tion was arrived at that Pamela Blad{ 1rould not be held personally 

liable for the delinquent amounts. The Appeal T~·ibur.al Decision, issued on 

September 15, 1989, reversed the Initial Determination, and held . tl,at 

Thaddeuz Black 2nd Pamela Black hBl--e 1:ot personally liable for the delinquent 

amounts. 

The • DeparCment timely petitlonGd for· rev;e~•i by t:L·1e \1isconsin Labor ar.d 

Industry Review Commission. Based on the evidence a.nd appJ.icaole law, and 

P~ving- considered the clr'guments presented by the partj_es, th;;:; Corrnnission r:i.2.kes 

the foJ.J.o:;ins: 

r'INDIN'GS OF FA.CT AND CONCLUSIONS OF LJ.R 

Qu.il{ Pie\{ Feed 1•;3.rt ~-.i2.s a corporation organized u~der the lat•m of the Stat~ 

of \-'iisccnsi.:1 en ,Jr-u1uctr"")' 11 19&11. The purpose of the corporation ,,12..s to opercta 
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"""~ a mandatory· suooe:~~e!' ~pter 108 of the Wisconsin Statutes of 

,.,.~"'-·the business kmw'i;;.~~.-.~ik -'·Pl~k Food store, Thaddeus Black, prop!"ietor, 

operatecH'lt 2312.Norlh Holton street in Ml.lwau!<ec, Wi.soonsin • 

. '""Thaddeus • Black was president of Q1.1ik Pick Food Mart, Inc., and owned 

90 _percent of the corporation's stock. At all times dUJ:>tng the operation of 

the Quik Pick Food St,or-e business, both befot'e and afti?,r incorporation of 

Quik Pick Food Mart Inc., Thaddeua Black wa.'l the indivtdual with the authority 

and responsibility for completing all tmemployment compensation quarterly fonns 

and paying all unemployment COlll!)ensation ta:i:es. 

Unemployment oomp<'..nsation taxes fm• p,'..riods in 1981{, 1985 and 1986 were not 

paid by Quik Pick Food Mar-t Inc,, as mmoe pat'ticularly set forth l.n 

determinations issuect bJ the Department on September.' 7, 1985, September 23, 

1985, December 9, 1985, and April 6, 1986. These determiri.ati.ons were not 

appealed and became final. In a11 effort to obtain collection of the amounts 

for which Quik Pick Food Nal't Inc. was thus determined to have been liable, the 

Department Wl."Ote a number of letter-s to Quik Pick Food M;irt Inc. These were 

One t;Ti)<!l, apparently used ini tiaJ.ly a..f'tel" the 

issuance of a determination, recited generally that a review of the account· 

im/.cated that an amount remained due for partlcular- quac"ters and it asked that 

the emplcyer "Please pa.•r thi::< :?ll!Ount now." A second type, apparently us.ed as a 

follow-tm if the fir-st type of letter failed to generate payment, recited t\.:,t 

the employer t,.ad 1:ieen r,>reviouoly notified of the 1mp::;:[cl amount and tndlcated 

~hat, to avoid the issu.<mce of e. wa .. 'Yant -which woulrt be served and execut8d by 

:he sheriff of' the employer's co1mty, it must !'eturn information to the 

e])artment indi.C':lti.ng how it intended to resolve t!J.e matter. A third tyoo of 

~tter, a,;parently nooo as a follow-up to the second type o.f letter, 1•,as 



somewhat more blunt; it recited, in bold type, "Payment is demanded within f'ive 

days," and indicated that a warrant, commanding the sheriff to seize and sell 

sufficient of the employer's property to insure full payrr.-ent of the delinquent 

taxes due, would be issued unless the Department heard from the employer at 

once. Seven letters of one or the other of these three types were sent by the 

Department to Quik Pick Food Mart· L'1c. between January 15, 1986 and March 9, 

1987, although not necessat"ily in the sc-quence that might be expected for them; 

thus, after a "five-day letter" issued on April 9, 1986 concerning the 1984 

special assessment for interest and the tax and penalties for th<: second and 

third quarters of 1985, a "Please pay this ac"lOunt now" letter was sent to 

QuL~ Piel< Food rart Inc., relating to the 1984 special assessment for inter~st 

and the second, third and fourth quat"ters of 1985, on June 25, 1986, and again 

on September 9, 1986. 

On April 6, 1987, Quik Picl< Food Mart Inc. filed for bankTUptcy, seeking 

reorganization and protection from creditors under Chapter 11 of the 

United States Bankruptcy Code. On Apr·il 9, 1987, the business entered into an 

Offer to Purchase Agreement with prospective buyers. The agreement provided 

for the sale of the business assets and the real property for a total of 

$60,000. On May 5, 1987, notlce of sale and payment to secured creditors was 

mailed to interested pat"ties, including the Department. On V,ay 20, 1987, the 

business 1ras sold, including the re~"l property. The proceeds of the sale of 

the business on May 20, 1987 were used to pay off yarious debts of the 

business, including a debt to the Internal Revenue Service for back taxes. On 

July 28, 1987, the Department filed a pl"Oof of claim in the bankruptcy 

proceedings for unemployment compensation taxes owed in the total amount of 

•·~ 1"'2 8"' ~.c::, :, ·• ..., • On September 10, 1987, the bankruptcy proceedings were dismissed. 



Because of l.ts relatively lower p!"iority in the bc.nkruptcy proceeding as 

compared to those of other creditors, t~ claim of the Depar-tmP-nt for- unp2.id 

unempla:.rment. compensation taxes was not satisfie<i pri.or to the dismissal of t 11e 

bankt'uptcy proceedings. 

The issue for decision is whether Thaddeus Blaclt may be 11eld personan,, 

liable for the delinquent uoomployment compensati.on taxes, late filing fees, 

c1..11d accrued interest owed by Quik Pick Food Mar-t Inc., which ms been 

determined in an amount of ~2,3119.89 through January 31, 1988. By stipulation 

of the parties, no individual liability will attaoh to Pamela Black. 

Section 108.22 (9), Stats; provides: 

11 (0,) Any officer or any empJ.oye ho1.ding at least 20 per'cent of the 
ownership interest of a corporation subject tc this chapter, who 
h3.s control O!" supervision of or responsib.ili ty for filing 
contribution reports or mking payment of contributions, a.'1d who 
wilfully fails to file such reports or to nake such payments to 
the department, may be found personally liable for' sue,'1 amounts, 
including interest, tardy payment or fil.i.ng fees, costs and other 
fees, in the event that after proper proceedings for the 
collection of such a'1J01mts, as provided in thi.s c,'lapter, the 
corporation is un.qble to pay such amounts to the department. The 
person.'9.l liability of such officer or emp1.oye as provided in this 
snbseoti.on survives dissolution, reorganization, ba11kruptcy, 
r-eceivership, assif,nment for the benefit of creditors, judi.cially 
confirmed ext.€"".!lsion or composition, or arry analo.gous situation of 
the corporation and shall be set forth in a determination or 
riecisi on issued um!~ s. 108. 10." 

Thaddeus Black held at least 20 percent of the ownership interest of 

Qui 1, Pick Food 1"..art Inc,, and he also had control or supervision of or 

responsibility tor filing contribution reports or !!k'l.king pcJ.ymen1~s of 

contributions, within the meaning of section 108.22 (9), Stats. 

The Corrmissi.on finds th.'l.t Thaddeus Black. "wilfully" faile1 _ to file such 

reports or to rn..'lke suei"l payments t? the Department, within t!1e mea'lin<s of 

secti oo 108 .22 ( 9), Stats. C.orporate funds were available w.1-il.ch Black chose to 

pay to other creditors of the corporati.ot1 rather than to the Department, and by 

RO doing, he ::i.cted "wlJ.fully" within the me,ming of the Statute. Additionally, 
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the CollIUission concludes that the corporation is now unable to pay to the 

Department the amounts in question. The corporation's assets have heen 

liquidated and distributed to other creditors. 

The rerraining issue is whether· there were "proper proceedings for the 

collection of such amounts" within the meaning of section: 108.22 (9), Stats. 

T'ne Corranission :is satisfied t!iat theril were. After issuing the Deteriuinations 

as to the amounts ctue, the Department ~thodically attempted, by way of 

correspondence to the corporation reminding it of the liability and demanding 

(with varying degrees of forcefullness) payment, to collect such amounts. 

Additionally, the Department filed a claim in the banla--uptcy proceedings. 

While the Department had not filed a tax warrant prior to the conmencement of 

the ban!,ruptcy proceedings on April 6, 1987, its failure to do so does not 

require a conclusion that "proper proceedings for the collection of such 

amounts" did not ta.l{e place. Under all of these circumstances, the Commission 

is satisfied that the Department's collection efforts were adequate to meet the 

standards set forth in section 108.22 (9), Stats. 

The C.onmission therefor>e finds that appellant Thaddeus Black is person2.lly 

liable for the delinquent unemployment taxes, interest and penalties of 

Quik Pick Food Mart Inc. in the amount of $2,369.89 through January 31, 1988, 

pursuant tc section 108.22 (9), Stats. The Commission further finds that 

appellant Pamela Black has no personal liability for such amounts. 

DECISI0H 

Th0 Appeal Tribunal Decision is affirmed in part and reversed in part. 

Accordingly, Thaddeus Black is personally liable for the delinquent 

unemployment taxe.s, interest, and penalties of Quik Pick Food Mart Inc., as 
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-. 
determined l):J' the Depa!'tment. Pamela Black is not '!Y-'..-!'sonally 1 ia.ble for the 

oe.linqu~nt lmeIDployment t.3.}':es, penalties,. and interests of Quik Pick Food Mart 

Inc. , as determinoo by the Depar-tment. 

Dated and mailed 

FP.J.xuacy 14, 1990 

110;CD3487 

ER 1451 
lx!l"J. w. Tnompson, Ccmnissioner 

Pamela I~ Anderson; Comnissioner 



!1EMORANDU!1 OPINION 

The. dispositive issue on appeal is whether there were "proper proceedings 
for the collection" of the amounts at issue such that appellant Thaddeus Black 
could be subjected to personal liability for the unpaid unemployment 
compensation taxes of Quik Piel< Food Mart Inc. Based on the arguments of the 
parties, the Commission underatands there to be no dispute over the 
Administrative Law Judge's conclusion that Pamela Black has no such personal 
liability, and tli.at all of the conditions of section 108.22 (9) Stats., 
ne<iessai-y to the imposition of personal liability, apart from the q_uestion of 
"proper proceedings for the collection of such amounts, 11 are met in the case of 
Thaddeus Black. • 

The Administrative Law Judge concluded that "proper proceedings for the 
collection of such amounts" did not take place here because the Department did 
not file a tax warrant as it could have under section 108.22 (2), Stats. He 
concluded that "proper proceedings" under section 108.22 (9), Stats., must 
include the issuance of a warrant "where feasible. 11 In support of affirmance 
of the Administrative Law Judge I s Decision, Black argues to the Colll!llission that 
the Administrative Law Judge I s construction of the statute is justified by the 
great significance of the corporate structure as a method· intended to promote 
investment .i.'ld capital development by shielding investors from liability, and 
on the correspondingly great importance of limiting the circumstances under 
which the corporate veil may be pieroed. The Department argues, in effect, 

. that it cannot know in actvance when a corporation may file for bankruptcy court 
protection (thus precluding the filing of tax warrants) and that its collection 
efforts should not be forced to go the extreme stage filing a tax warrant as an 
initial step in every case merely in orcter to preserve the eventual possibility 
of enforcing personal liability against shareholdero. 

'I'here are no reported cases interpreting section 108.22 (9), Stats., with 
n"l&'Pect to the "proper proceedings" language. The Commission has therefore 
foun:l it appropriate to look to other sources for guida'lce as to the 
construction of that section. 

Section 77 .60 (9), Stats., concerns the circumstances under 'Which an 
officer or employe of a corporation can be held personally liable for 
delinquent sales taxes, penalties and interest owed by the corporation. In . its 
purpose and function, it is quite similar to section 108.22 (9), Stats. 
Significantly, in the form in which it existed in the • 1985 statutes, it was 
expressed in the same language as the present section 1o8.22 (9), Stats. 
Section 77.60 (9), 1985 Wisconsin Statutes, provided: 

"P.rry officer or employe of any corporation subject to this subchapter 
or other person who has responsibility for making payments of the 
amount of tax herein imposed and who wilfully fails to make such 
payments to the Department, shall be personally liable for such 
amounts, inoluding interest and the penalties. thereon, in the event 
that after proper lili°ceedings for the collection of such amounts , as 
provided in this s chapter, such corporation is unable to pay such 
amounts to the Department, and the personal liability of such officer, 
eroploye or other responsible person as provided herein shall survive 
the dfosolutioo of the corporation ... 11 (emphasis added) 



This section was amended by 1987 Act 399 to remove the "after proper 
proceedings" language, but a decision recently issued by the Wisconsin Tax 
Appeals Corrmission interpreted the 1985 language, specifically 1;ith respect to 
the "proper proceedings" element of the Statute. In Lepo v. Wisconsin 
Department of Revenue (Tax Appeals Commission, Docket No. 87-S-56, January o, 
1990), the Tax Appeals Commission confronted the question of the potential 
personal liability of the oole si,areholder of a defunct corporation for unpaid 
sales taxes owed by that corporation. Due to the posture of the case, the 1985 
version of section 77 .60 (9) Stats., was applied. The Comnission discussed, 
among other things, the question of whether the proper proceedings requirement 
had been met. In this connection, it said: 

"We do not read the statute as requiring endless attempts to collect 
from the corporation before personal liability attaches. How far 
these attempts must be carried 'is somethir.g that can •t be defined with 
precision. However, once the Department ha:, come fo1~,ian:1 with 
evidence showing that such atterr.pts were made, the burden shifts to 
the taxpayer to show that attempts wen, iriadequate or perfunctory. 
Here there was no evidence to show or even suggest inadequate or half­
hearted collection efforts. To b"! sure, additional efforts might have 
yielded mme additic-nal. funds. But that's not the proper test. 
Rather, the test 5.s whetJ-ier the hypothetically reasonable collection 
officer, weighing the costs of additional effort:, against the 
potential gains, would have deemed it prudent to proceed." 

The Conmission recognizes that, in the ~ case, the collecting agency 
evidenced a fair degree of aggressiveness. In that case, it actually issued 
and filed a tax -warrant with the register of deeds, and it also garnishe<l a 
corporate account. However, the Tax Appeals Colil:llission did not hold that the 
efforts irade by the coll.ecting agency in that case were necessary, but simply 
that they were 1;,ufficient. Tl1e Commission finds the analysis of the 
Tax Appeals Corn:nission in Leop to be persuasive, and it considers the test 
articulated in ~..E. to be a useful one in evaluating the question of "proper 
pr'Oceedings" under section 108.22 (9), Stats. • 

He:--e, the Department CaJTie forward with evidence showing that attempts were 
made to collect the liability determined against the corporation. The burden 
thus shifted to Black to show that such attempts were inadequate or 
perfunctory. However, the evidence here will not support the conclusion that 
the Department's efforts ,rere "inadequate or half-hearted." Thus, for example, 
this is not a case in which the Department abandoned its efforts against the 
corporation, only to pursue the individual later when the corporation was 
liquidated. On the contrary, the Department's pursuit of the corporation was 
essentially constant and persistent. Just as in ~,- it is r.ow possible to 
speculate that additional efforts might have yielded some additional funds. 
But as the Tax Appeals Conmission noted, that is not the proper test. Adopting 
a view that the filing of a tax warrant must always be resorted to where 
"feasible" is inconsistent with a test that looks at what a hypothetical 
reasonable collection officer would deem prudent under the circumstances. It 
is entirely possible that there will be cases in which the filing of a tax 
warrant, ,mile tec!mically "feasible," might be un.l-ielpful or even 
counterproductive to the collection efforts underway. Thus, if it appears that 
it will be possible to successfully negotiate a periodic repayment plan with an 



employer, the filing of a t2:, warrant, which could 11:sult in the seizure of 
assets that effectively shuts the employer d01-lll or at least makes it imposeible 
for it t.o meet a repayment schedule, would not be a wise step in collection 
efforts. Every case must be erdlUc,ted on its 01,n facts. The Commission is 
satisfied, however, that in this case the steps undertaken by the Dep2.rtraent 
W('ore serious efforts at collection, reasonably calculated to achieve the 
results sought, and not so "inadequate or half-hearted" under all of the 
circumstances as to warrant a. conclusion that "propel" proceedings 0 did not 
occur. 

cc: Michael J. Mathis, Attorney 
Enforcements 
P.O. Box 8942 
Madison, WI 53708 




