PEFORE 108
STATE OF WISCONSIH
LABOR AND THDUSTRY REVITY COMMISIION

In the matter of the
unerployment benefit claim of

KEVIN M, GOLUCH, Fmploye Fearing No. 90-402575 M7

SPE FRCLOSURE AS TO TIME
Involving the account of LIMIT o8 FURTHER APPEAL.

R 4 1, CONSTRUCTION AND
PACE REALTY 3ERVICE, Smployer

weamnn { (omsomas

Pursuant to the timely petition for review filed in the above-cantioned
matter, the Commission has conaidered the netitieon and all relief raqueshed,
The Commissicn has reviewed the appliceble records and avidence and finds that
the Appeal Tritunal's findings of fact and conclnsicns of law are supported
thereby, The Comisaion therefore adopts the findings and conclusions of the
Appeal Tribumal asg its owm.

DECISION
The 3deplision of ithe Appenl Tribunal 1z affirwmed. Accordingly, the
employe's services for the omplover eoonstitute Tewplowment” for unerployment
compensation purposes and all of his wages with the emplover in the anplicable
base period are chargeable for unemployment benef'it purposes,

Dated and mziled

Yay 23, 1991 fsf
175:CDS600 Kevin C. Potter ’ Thaivian
/sl

Carl ¥ Thompaon, Commissioner 7

/s/

Pamela I. Anderacn, Commissioner
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MEMORANDUM OPINRION

The emplover states in its pstition for Comnission review that the
employe's szervices for the employer were exeoluded from the definition of
employment under section 108.02  (18)(¥)7., Stata. Under  seotion
108,02 {15){(k)7., Stats., the definition of employment doss not inelude
services performed by an individual for a person as a real estate agent or 2z 2
real estate salesperson, 1f all sueh szervice performed by such Indivicdeal for
such person is performed for a remunerstion solely by way of commiszsion. The
employe worked for the emplover selling time share agreements for resort
complexes, In order to qualify for the real estate salesperson exclusion three
eriteria mast be met. The permon mist be 2 real sstate agent licensed by the
state, and reruneration iz sclely by commission, and the services performed by
the individual are performed nursvant to a written contrest hetween such
individual and the person for whom the services are performed, and such
contract must orovide that the individual will not be treated azs =n emnlove
with respect to such services for faderal tax purposes.

The first requirement i3 that the person must be 2 real estate azent
licensed by the state. A real estate agent is not defined in Chapter 108,
Chaoter 452 or any obher cheoter in the statutes. 3ince o real estate azent is
not apecifically defined in the statutes, it should be defined for purposes of
applving section 108.02 {(15)(%)7. by uslng the common definition of an ament.
Under section 900.01, Stats. 31l words or ohreses net specifically defined,
shall be construed according to their common and approved nsace, Tn Rlack's
Law Dictionary, sn apent is defined as a representative whose Nnmetions it is
to brisg about a contractual oblization. The emplove's functions in this case
were to bring about contractual obligations in time share eatates. Under
section 707.02 (28), Stats., time share means a time share estzte or a iime
share sasement. Clearly an agent whose functions it is to bring =z2bout a
contractual obligation in a time shere iz involved in the sale of an interest
in real estate. Therefore, the employe was a real estate agent as provided in
section 108.02 (15)(%)7.

The employe is also required to ba a real estate agent licensed hy the
state, A time share salesperson is reanired to obtain a certificate of
registraticn umder section U82,025, Stats. Yhat constitutes a real estate
license iz not defined in the statutes., DBlack's Law Dietionary defines 2
license for a trade or husiness as an authority or permission to do or carrv on
some trade or busineas wvhich would ofherwise be unlawful. The certificate of
ragistration required of time share oalespersons mests this definition of a2
licenze. ‘

The second coriteria requires that the employe iz paid solely by
commission. Te evidence and testimony clearly establishes that the emnloye
waa pald solely on the basiz of commission., The final eriteris requires that
the services performed by the individual ape verformed nursuant to a written
contract between such individoal and the person for whom the sevvices are
nerformed, and that sueh contract provides that the individual will not be
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treated as an exploye with respect to such services for federal tax purnoses,
In thizs csse, the employe did perform the services npursuant to 2 written
contract with the emplover. BHowever, nothing in the contraet provides that the
erploye will not be treated as an emolove with respect to such services for
federal tax purposes. Therefore, it has not been established that the emplove
haa satisfied 211 three criteria to qualify for the exemption from the
definition of emplowment as nrovided under ssetion 108.02 (15)(k), Stats,

The employer contended at fthe hearing that the employe worked in an
excluded employment as an Independent contractor under sestion 108.02 (12),
Stats. However, the evidence at the hearing did not establish that the emnlove
was free from ths emploverts control or direction over the performance of his
services, or that he performed services In an independently estahlished trade,
business or profession in which he was customarily engased. Therefore, he did
not work as an lndependent contractor. The evidence indicates that the emplove
perforned services for the emplover as an smploye durineg the applicable base
period.

co:  Attorney Mark Poker
O'Heil, Canreon & Bollman





