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In the matter of the 
unefll'}loyroent benefit claim of 

KEVIN M. GOLUCH, Employe 

Involving the account of 

R .J l, COt\JSTRUCTIOH A'JD 
PACE REALTY SERVICE, Employer 

BEFORE 'I'HE 

STATE OF WISCONSIN 

---000--

SF.E fi:}lCLOS~E ft.S TO 'IT.MR 
LIMIT ON Fi.JRTHER APPEAL. 

Pursuant to the timely petition for review filed in the above-cantionert 
!11.a.tter, the Ccmmissi.on has conside~d the petition and alJ. reliet' requesterl. 
The CO!rll1ission has reviewed the applicable records and ~vidence and finds that 
the· Appeal Tribunal's findings of fact ~.nd oonclt.1sions of law are supporte<l 
thereby. The Commission therefore adopts the findings and conclusions or t,he 
Appeal Tribunal as its mm. 

DECISION 

The decision cf the Appeal Tribunal is affirmed. Accordingly, the 
e:nploye1 s services for the employer constitute "etnplo'fil!ent" for unemployment 
compensation purposes and all of his iiages with the em{Jloyer in the applicable 
base period are chargeable for unt-'m{Jloyment benefit purpases. 

Dated and mailed 

175:CD5600 Kevi.n c. Potter, Chairman 

Pamela I. Anderson, Comtni:,sioner 
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MF.MORANrsJM OPINI0'1 

The employer states in its petition for COmmfasion review that the 
employe•s services for the employer were excluded from the definition of 
employment under section 108.02 (15)(!<)7 ., Stats. Under section 
108.02 (15)(k)7., Stats., the definition of employment does not include 
services performed by an indi victual for a ~r.oon as a real estate agent or as ,:i 

?'!>.al estate salesperson, if all such s,e,rvice perfcrm~,d by such individual for 
such person is performed for a remtmerat.ion solely by way of cornmission. Toe 
employe worked for the employer selling time share ap.;reement.s for r-esot't 
complexes. In order t.o qualify for the roo.l estate saJ.esperson exclusion three 
criteria must be met. The per:'lon must be a real f'.,state agent licensed by the 
state, and Mmuneretion is solely by commission, and the services performed by 
tr.e individual ere performed oor!!Ua!lt to a written contract between such 
individual and the person for whom the servie<!s are performed, and such 
contract must provide that the individual will not be tr<>~.ted as an employe 
with respect to ::iuc-.h services for federal tax nur1x,ses. 

The first requirement i3 tr.-e:tt t:ie peraon "'USt he a real ,~state ;:,~,mt 
licensed by the state. A real e3tate agent. is not de"'foed in Chapt•1r 108, 
Cllaot...er 452 or '311Y other char,ter in the statutes. Since a r<:>al estate o:;,:ent is 
not specifically defined in the statutes, it should be defined for purposes of 
applying section 10fl.02 (15)(1<)7. h'J using the common definition of an agent. 
Under section 990.01, Stats, all words er phr:;ises not specifkally defined, 
shall be construed accordinp; to their c=10n end c>.pnroved usage. Tn !}J.ack' s 
Law Diction,,_,ry, an agent is defined as a. representative whose fu11ctions it is 
to brbi,; about a contractual obli~tion. The el!l1)loye's functions in this <>.ase 
were to bring about contractual oblip;at.io."lS in time share eatates. Under 
section 707 .02 (24), Stats., time share means a time shar<'- estate ◊?" a time 
share easement. Clearly an agent whose functions it is to bring about a 
contractual obligation in a time share is invol•ted in the sale of a,-i interest 
in real estate. Therefore, the employe was a real es~~te agent as provided in 
section 108.02 (15)(k)7. 

Th0 emplcye is also required to be a ~...al est:ate arsent licenser! by t-he 
state. A time share salesperson is i-equired to obtain a certificate of 
registration under section 1152.025, Stats. What constitutes a real estate 
license is not defined in the statutes. Black's L,'1W Dictionary defines a 
license for a trade or l•JsineM !:'.S an authority or permission to do or cat'ry on 
some trade or business which would otherwis.~ be unlawful. '!'he certific."te of 
re~istration required of time share ealespersons meets this definition of a 
license. 

Toe Sf'-Cond critf>..r1a requir-;,s that the emp.loye is paid solelv :,y 
=~ission. T!1e evidence and testimony clearly establishes that the ernnloye 
was ])<'.id 30lely on the t-.asis of commission. The final criteria !"'=quires th;it 
the :JeF'rices perfol"!llP.d by tho indivicJ\l'll a~ ;,erformed pursuant to a written 
contract between such individual and tts person for ,-inom the set",rices are 
perfonned, and that such contract prov1.des • that the individual will not be 



Page 3 

treated as an employe with respect to such servioea fo:r federal tax purposes. 
In thia case,. the e:nploye did perform the services nursuant to a writt;t..n 
contract with the employer. However. nothing in t~ contract provides that t~..e 
employe will not be treated as tm emoloye with respect t.o such services for 
federal tax purpoge.s. There.fore, it has not ~ est.abllshed that the employe 
has satisfied all three crite:ria to QUalify for the exemption fr'olll the 
definition of employment as pMviced ur..cter section 108.02 (15) (k), Stats. 

The employer contended at the hearing that the eJ!l?loye worked in an 
excluded employment as an independent contractor under section 108.0?. (12), 
Stats. However, the evidence at the hearing did not establish that the effl!)loye 
was free from the ~loyer's control or direction over the perfo1-mance of his 
services, or that he performed sel"Vices ln an independently established trade, 
business or profession in ·which he was customarily eng:'i~ed. Therefore, he did 
not work as an independent contractor. The evidence indicates that the employe 
perfon.ned services for the employer a.~ an employe during the appliC"able base 
period. 

oo: Attorney Mark Pokf>..r 
O'!·ie11. Cannon & Rollman 




