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Dept. of Industry, Labor & Human

Relacions,
Appellant,
Paul K. Smith,
Defendant,
........ . ‘
McGraw-Edison Co. , St o

Respondent,
v,

Dept. of Industry, lL.abor & Hunan
Retations, ,
' Appeliant,
Donaht Kunde,

Defendant,

APPEAL from a judgment of the cireuit caurt for Dane county;

GEORGE R, CURRIE, Reserve Clreait Judge, Presiding, Affirmed,

This action Is to review two orders of the Depactment of
Industry, Labor & Human Relations (DILLR), ‘The orders concluded that

'es of MeGraw-1dison Company, Paul K. Smith and

two retired empl
Donald Kunde, were oligible for uncmployment compensation benefits,  The
Judgment appealed from reversed the orders of the ILHR and remanded the

matter to the department to make necessary caleulations.  DILHR appeals,



BEILFLISS, j. ‘The question before the clreult court and
now before this court upon appeal s whether DILHR misconstrued the
unemployment compensition stalutes so as to g

tion benefits to employces who have recelved lump gum recirement benefits

from a retivement fund provided for, in the main, by the cmployer,
”Paul K. Sl and Donald Kunde were longtime cmployees
of McGraw- Bdison.  On December 31, 1970, and May 31, 1972, respectively,
they retived, having reoched the employer's C('Jli\[)‘l_.fll.‘_;_()l:y retivement age of
sixty-five, DBoth had partdeipated in e employer's profit sharing plan, to
which the employer made at least 70 peveent of the contrlbutions, Smith had
accrued beneflis of $21,300.25, and Kunde $23,239, 12, Both of them elected
to receive theiv beneflts In the form of a single lamp-sam payment, as an
allernative to recelving a Hietime monthly annully or receiving thely benefics
in tnstallments over a period of up to filteen years,  Although the trustees
of the employer's peasion plan reserve legal control ta determine the method
of benefit distribution, there is no evidence that employees' clections have
ever been refused,  DILHR does not argue that Smith and Kunde did not exercise
effective control over whether they received a lnmp sum or perindie distribution.
Both Smith and Kunde filed claims for unemployment compeasatlon
within o few weeks of thelr retirement, McGraw- Fdison protested that the
lump sum retivement benefits should be considered as "retirement paymenis”

1
within the meanlng of sec. 108,04 (15), Stats., and applicd to offset unemploy-

1 "108.04 Blgibitity for beneflts, . . . (08) Retfreinent Payinents, If an
employe clalms benefits bascd on Bils past work for a covered employer, but such
employer duly notifles the deparument pursuant w sub, (13), and the department
determines, that the employe Is receiving or bas claimed and will receive, or has
been retired at such cmployer's computsory retirement age and could claim and
recelve, retivement payments, as o any week covered by his benefie claim, under
a group retrement systent to whose Hnagcing any cinploying unlt as substantiatly
contributed or under a government retirement {or old-age Insurance} system or
under both, then the benelits thus clainmed:

"(a) Shall be determined pursuant to sub, (7), 4 the employe left his cmployment
with that employer Lo retire before he reached the compulsory retirement age used
by that employer,
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2
ment compensatton benefits under see, 108.05 (3).  In both cases,

DILHR's {nitisl determination was that e lump sum payments should not
be considered retirement payments, and should not be applicd to reduce
unemployment. compensation benefits.

The employcr appealed from these determinations, and in
each case a hearing was heid before an appeal tribunal consisting of an
examiner, The evidence at each hearing established thatfihe cimployeesd had )
chosen to take their vetirement benefits in the formm of a monthly amuity, the
amounts recelved would have been sufficient, when combined with social
security benefits heing received, o disqualify the employces from unemploy-

L

ment compensation under the terms of sec. 108,05 (3), Stats. These

(footnote 1 continued)

(b} Shall not be denied for any such week, from the account of such
employer, If the employe is otherwise cligible and left or lost his eraploy-
ment with that {or any other) cmploying unit because he bad reached the
compulsory retirement age used by the employing unit in question,

“(c) Shall, if payable, he determined for any such week by treating as if ft
were wages !

"I, That amount of the enploye's weekly rate of retirement payments
which has been financed by his employer or others (and not by the employe’s
own contributions), under any retirement system where such amount is
sepurately calculated or can be estimated with reasonable aceuracy,
provided acceptable evidence as to such amount s {uraished the deparument,

2. All but $10 of the cmploye's weekly rate of retivement payments under
one or more other retirement systems, ™

2 "108.05 Awount of benelits, . . . (3) Benefits For Pacdal Employment,
(a} 1If an cligible employe’s total wages for a given week are Tess than his
applicable weekly beuefit rate, but are at least one hall of said race, he shall
be paid one hall of his weekly benefit rate for such week,

(L) If an cligible ciploye's total wages for a given week are less than
onc-half of his applicable weekly henefit rate, he shall be paid bis full weekly
benclit rate for such week. "

3 “The annulty levels atteibatable to the employer's contributions werve
$38. 1 por week for Smith and 539, 40 per week for Kunde,  Combined with
their social securlty benelits (treaed as woeekly wages) of $43, 69 and $49, 24,
respectively, the totals of 381,80 and 588, 64 exceed the weekly respective
uncmployment compensation benefit fevels of $72 amd $88.



caleulations are not disputed by DILHR,  In each case the examiner
concluded that where the employee had claimed a previous lump sum
benefit from the employer, but could not clabim any funre benefits, that
the employec was not in a position where he Yeauld claim and veceive.any
benefits within the meaning of sec. 108,04 (15), Suns,, amd that, therefore,
he was not recelbving rotrement paymoents such as to reduce or ellminate
his unemployment compensation benefits. The ciployer appealed to the
DILIR, which affirmad the examiner's decisions withoul further comment,

The construction of the uncuployment compensation stawle

4
quoted above s a question of law, “therefore the conrts are not hound by
5

the interpretaton placed upon them by the department although such inter -
pretation (s entitled 1o considerable wetght, 11 the interpretation adopled by
the department is wareasonable the caurt should rejeet it

The Jangoage of the statute {seo. 10804 (15) } that moust e
judicially construed Is whether the employees "eould claim amd receive,
retirement payments, as o any week covercd by his benefit clabm, under a
group redrement system o whose financing” the employer has substantiatly
contributed,

In the two cases at hand the employer has made substantial
contribuiions o the retirement plaa, The plan gave the eniployees three
options whereby they coald claim benefits, ‘Thiey could, subject Lo the approval
of e trustee, claim (a) a lump sum, (b) a lfetme mombly annuity, and (c)
{nstallments over a perked not o exceed fifteen years,  The employees i these

cases clabined and veceived a kimp sum,

4 Sccs. 108,04 (15) and 108.05 (3), Stats. Bee foatnoles I and 2,

5 Cheese v, Industriat Comm. (1963), 21 Wis. 2d 8, 123 N.W. 2d 553; and
MeGraw-Tidigon Co. v, TEIT Deparument (1974), 64 Wis, 2d 703, 221 N, W. 2d
677.

6 Board of Sch, Dircetors of Milwaukee v WERC (1969), 42 Wis. 2d 637,
168 NUW.XT92; il v, White Lguip, Soles & Serviee, foe,, (1974}, 64 Wis, 2
737, 221 N.W. A 564,




I interpredng the stadute e department concluded that the
employees cosld not elaiin and receive retirement heneflits for any week
other than the week in which they elected and recelved the lamp sum, The
circeit court concluded the interpretation by the deparument was unreason-
able in view of its Jeglslative history awd prior deparunent inerpretation; and,
further, that under the plan the employees did have the option and eould, at
their election, clatm and vecelve retirement henefitg for the subscqguent weeks
s0 a4 1o offect thehy eligibility for upemployment compensation benetits {or
those weeks,  Wo agree with the circuit court,

See. 108,04 (15), Stats,, was flrst adopted in 1951, primarily

In response to @ Dane county eireult court case that completely dented unemploy -

ment comnpensation benefits to retired employees whio participated in @ pension
plan whoere they were required 1o vetive,
The scetlon thon provided reads as follows:

"(15) Retirement Payments, I an employe claims benefics
hased on ks past work for a coverad ciployer, bat sich employer duly
notifies the commission pursuant to stbgection (13), and the commission
determines, that the cmploye is receiving or has clatimed ad will receive
retirement payments, as to any week covered by his benetit elaim, wnder a
groap redrement system to whose financhiyg any eniployer has substontiatly
contributed or under i povermnem retrement {or old-age insurance) system
or wikier both, then the benefits thus clatmed: . . L " (Mipbasis supplicd.)

Subscquent amendments were made to see. 108,04 (13), Stats.
by the legistatwre fn 1963, 1965 and 1969, For our purposc here, the sighificant
amendinent way in 1965 when the legislawre added the Laguage ", 0 0 or has
been retred at such employer's compulsory retirement age and (,_gwll_qn_("jﬂl_n_
ad recetve. . " (Bmphasis supplicd.)

An adinipdstrative deciston prior to the 1965 amendment Tield
that a claimant's uneniployment conpensation beaelits should not be rediweed iF a

claimant -retiree has failed to claim social sceurity benelfits. An Advisory

Counet! note 1o the hill which became the 1965 amendinent, stated:



"NOTL: Those changes will require the coninlssion o
consider the vetiremoent pay of an einploye who has been retired, even if
he hasn't yet claimed some of It (e, g, his soclal sceurity),

The trial court rejected the departinent's arguineit that the
amendrient applicd only (o those clalmants who deferred making a claim for
retirement hcncflts)allhcxlgh he could have done sojand trat (L Hd not apply
to siations wheve the claimant by clecting a lump stin payment found
himsell where he could not make claim for vevrvement benefits during the
subsequent weeks of unemployment eligibility.

(he trial coure concluded hat Tanguage of e statate did not
go restrict the appication of the siawte,  [n support of Its conclusion the trial
court quoted at lepgih from a prior department decision which rook an entirely
contrary position. That declsion stales in part:

v The Tup sum payment was properly alloenble to
subscquent weeks of uncrmployment, as such allocation was lkewise within
the discroetion of the trustees under the terms of the trust,  They paid him
& lump sum because thal was his vequest, but they could have refused his
request.  Such income was retivement income, whatever the method of
payment. "'

In addition to the leylslative bstory referred to above, to o
determine legislative hiteat, velated stamites should be construed together,
The unemployment compensation law, o, 08, Stats., contodns at least fouwr
provisions suggesting a legislative intent not to allow employees to recelve
mutiple benefits whose purposes overlap, characterized by the employer here
as "windlall" benefits, Sec, 108,05 (), 6) and {6) provides that vacation pay,
severance pay, and back pay awards shall be considered as wages for the

purpose of offsetiing uncmployment compensation benefits, Sec. 108,04 (12)

contains a list of benelits available under other stale and federal programs

7 Case 63-A-1901 (C) , Wis, U. C. Digest, 1966 Supplement, p. 308,

8 State v, Lamping (1967}, 36 Wis. 2d 328, 340, 153 N.W. 24 23,
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that, If received, disqualify an employce from receiving unemployment
compensation benefits.

In Darling v, Industrial Comm. (1958), 4 Wik, 2d 345,

90 N, W. 2d 597, this court decided that aceruced vacation pay could be
allocated over a layoff periad, disqualifying employces from unemployment
compensation cligibility.  ‘The court viewed the purpose of unemployment
compensation as belng to protect individuals discharged without fault; wheve
protection was already being provided through vacation pay, it was not intended
declded prior to the present version of see. 108,05 (1), Stats,, the vacation
pay statute, it fe indicative of tie court's opindon of the policies behbid the
unemployment compensation statutes,

The employer argues persuasively that at ve place in the
statutes, and at no time in their legistative history, is there evidence of any
intent to allow employees to claim additional benefits resulting from their
unemployment from more than one saurce; indeed, all indications of legistative
fatent arc to the contrary, The public policy underlying uncmployment coni-
pensation, as set forth in sec. 108,01, Stats., includes statements that "[elach
employing unit In Wisconsin should pay at least a pavt of this soclal cost [of
uncmployment], connected with its own irregular operations, by financing
compensation for its own uncimployed workers, ' and that "[a] sound system of
unemployment reserves, contributions and benefits should induce and reward
steady operations by cach employer.” To the extent that McGraw-Edison's
operation Is "irregular” because of fts mandatory retirement age, it has financed
compensation for its discharged employees by providing for retirement payments
to them.  T'o require additlonal paymoent of unemployment compensation benefits
would not "induce and reward” steady operations, and would run counter to the
publle pollcy expressed in sec. 108,01, The policy of sec. 108,04 (15) is

generally to prevent the overlap of penston and uncmployment compensa tion
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beuefits.,  DILHR seeks (o distingnish lump sum retiveent payments

from annulty or installment-type payments,  There is no statutory,

higtorical or logical basis for this distinction.

tven aside trom any unlalrness to employers or "wind(al}”

henefits to employecs, a policy avgumoent can be made against DILHR's Inter-
préuulon of sec. 108.04 (15), Stats., on the grround that, In the long run,

such an {nterpretation will harm rather than help retived cinployces by
encosraging ellmination of the lump sum payment as a means of distributing
retirement beneflts,  While the nature and governance of pension funds in
general is not part of the recovd here, 1t is appareat that at least McGraw-
Edison did not cstablish its pension plan in the expectation that employces
conld clalm both lump sum retivement payments and uncmployment
competation henefits, I DILHR's interpretation is aceepted, MeGraw-
Ldison aud other stinitarly situated cmployers can be expected to use whatever
means they have -« unilaterally or in collective bargaining -+ to climinate the
lony sum form of benefit.  To the extent they are successtul, all employees
wlll suffer a reduction in their options {or receiving retivement benefits,

PHLHR offers no real response to the cmployer's argumoents

concerning the legislatve history and in parl materia construction of see.

JOB. 01 (15), Stats, . DH.UR mentions the "supplemental unemployment
henefit' plans now in effect o provide employer-funded beneiits over and
above unemployment compensation during periods of unemployment.  Such
programs are entered into for the express purpose of supplementing uncmploy -
et compensation benefits and are not analogous to retivement benefits which,
“under see, 108,04 (15), are a substitute for uncmployment compensaton
benefits, at least I pakd in anouity or Installiment form.  DILIHR presents no
policy rationale to support its argument that lump sum payments should be

treated differentty from financially identical annudty or installment payments.,



DILHR argues lh.al it would be adminfstratively difficult
to properly allocate lump sum retivement payments over the period of
retirement; cimployers would nataratly prefer an allocation which maintains
a weekly level of income above the cimployee's unemployment compensation
benetit level during the year he would be eligible for unemploymieut
conipensation benefits @oder scc, 108,001, Stats. ), while cimployees
would naturally prefer an allocation over the longest possible periad in
order to reduce the weekly level below the amount necessary to completely
offset uncmployment compensation benefits,

Difffculties of allocation have not prevemed it from belng
accomplished in other contexts., Scc. 108,05 (4) and (8), Stats., concerning
vacation and severance pay, provide that such pay may be allocated a the
employce's weekly wage rate, or "[plirsuant to any other reasonable basis

of allocation. " Under see. 108,04 (15}, retivement payments also must he

t

allocated according to "the employe's weekly rate of retirement payments,
The legistare did not provide any Tormula for determining

the "weekly rate of retivement payments. ™ Where

st

‘i"e(:ci\':.-nzl, the "weekly rate” would sceem obviously to be the amount of the
annulty payment divided by the number of weeks between payments. When
the pattern of payments departs from the straight Jine amuity model, two
problems may arvise, ‘The first is that of the present case: the front-loaded
lumyp sum payment,  We conclude the reasonable interpretation of the term
"weekly rate of retirement pavments” in this case s the weekly value of a
H{etime annuity that could be purchasced with the amoinat of the lump stin
payment, A pension plan Is, by definition, Intended to provide a greater or
legser stipend during the rest of the employee's life, It is entircly reasonable
o allocate the penslon over the cmployee's actuariad Life, as an mnuity would
do. ‘this interpretation of the stawtory term "weekly rate of retlrement
payments” will function both ways: where the lump sum payment is small and

life expectancy great, the equivalent amuity will be so small as not to entively

0.




offsct a cladm for uncmployment benefits) in the presemt case, the
equivalent anutity (s apparently large enough to offset unemployment
compensation benefits.,

The second problem thiat may avise fn allocating retivement
payments ocenrs when the employee chooses (as mipht have oceurred in ihe
present cage) to recefve a serics of installiment payiments over a period
exceeding bis Hie expectancy, On a weekly basis, such payments will be
less than the cquivalent annuity, and might be less than the amount necessary
to disqualily the ciployee fronvunciaployiment benefits,  If an employee
claims unemployment compensation benefits under this circumstance, may
the eraployer reallocate the installment payments back into the periad of the
employce's life expectancy, such as 1o inerease the carrent "woeekly rate of
retivement payments'’ and disqualify the employce from unemployment
compensation benefits? This problem s not presemed or avpued in the
present case and necd not be decided,

‘The parties have cited athorities {rom other jurisdictions.
We do not believe a discussion of those anthorfties is necessary and would
only scrve 1o prolong this opinion.

Weo conclude the trial cart correctly interpreted sec, 108, 04

(15), Stats,, 1ok
be remanded to the department o compute the weekly vate of ammity which the

vllu i

y sum rethrement payment caald purchase over the employecs’ remaiuing
actarial Hie and apply this amoant to thelr nnemployment compensation

penefits,

By the Coart, -— Judgment affirmed and vremanded to the
Departient of Industry, Labor & Human Relations for further proceedings

not inconsistent with this opinion.
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