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Pept. of Industry, Labor & luman

Relotions,
Appetlant,
Payl K. Sinith,
Defendant,
McGraw-Bdison Co, , : oy TR
Respondent,

v,

Dept. of Industry, Labor & Human
Retaitons,
1
Appelant,
Poniald Kuunde,

Defeadant,

APPEAL, from a judgiment of the cireuit court for Dane county

GEORGE R, CURRIE, Heserve Glreuit Jadge, Prestding, Affirmed,

‘Tuls action Is to review two orders of the Department of
Industry, Labor & Human Relations (IILIR), 'he orders concluded that
_wo xm‘.\tli.red omplqyt_fvs of McGraw-Vdison Company, Paul K. Smith and
Donald Kunde, were etigible for unemployment compensiation benefits, e

Judgment appesled from reversed the orders of the DILHR and remanded the

matter to the deparunent to make necessary colaulatons, DILHR appeals.



BEILIFUSS, j. The question before the clreult court and
now before this court upon appeat s whether DILHIR misconstrued the
unemployment compensation stamites so as to g

tion benefits to employces who have recelved lump gum recirement benefits

from a retivement fund provided for, in e main, by the cmployer,
”Paul K. Sl and Donald Kunde were longtime cmployees
of McGraw- Bdison.  On December 31, 1970, and May 31, 1972, respectively,
they retired, having reoched the employer's C('Jli\[)‘l_.fll.‘_;_()l:y retivement age of
sixty-five, Both had pardeipated in e employer's profit sharing plan, to
which the employer made at least 70 peveent of the contrlbutions, Smith had
accrued benefis of $21,300. 25, and Kunde $23,239. 12, Both of them clected
to receive their beneflts in the {form of a single lump-sam payment, as an
allernative to recelving a Hietime moathly annulty or receiving thely benelits
in tnstallments over a period of up to filteen years,  Although the trustees
of the employer's peasion plan reserve legal control ta determine the method
of benefit distribution, there is no evidence that employees' clections have
ever been refused,  DILHR does not argue that Smith and Kunde did not exercise
effective control over whether they received a lnmp sum or perindie distribution.
Both Smith and Kunde filed claims for unemployment compeasatlon
within a few weeks of thelr retirement, MceGraw-dison protested that the
lump sum retivement benefits should be considered as "retirement paymenis”

1
within the meanlng of sec. 108,04 (15), Stats., and applicd to offset unemploy-

1 "H08, 04 BHgibiily for benefits. . .. (15) Retlrement Payinents. 1T an
employe clalms benefits bascd on Bils past work for a covered employer, but such
employer duly notifles the deparument pursuant w sub, (13), and the department
determines, that the employe Is receiving or bas claimed and will receive, or has
been retired at such cmployer's computsory retirement age and could claim and
recelve, retivement payments, as o any week covered by his benefie claim, under
a group retrement systent to whose Lnagcing any cinploying unlt ias substantiatly
contributed or under a government retirement {or old-age Insurance} system or
under both, then the benelits thus clainmed:

"(a) Shall be determined pursuant to sub, (7), 4 the employe left his cmployment
with that employer Lo retire before he reached the compulsory retirement age used
by that employer,
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2
menl compensaiion benefits under sec, 108.05 (3).  1n both cases,

DILIs {nitisl determination was that the lump sum payments shoald not
be considered retrement payments, and should not be applicd to reduce
unemployment compensation benefits.

Fhe employer appealed from these determinattons, and in
each case a hearing was held before an appeal tribinal consisting of an
examiner. The evidence at each hearing established thatihe employeed had )
chosen to take thelr vetirement benefits in the form of a manthly annuity, the
amounts recelved would have been sufficlent, when combined with social
security benefits being recelved, to disyualify the employces from unemploy-

Pt

ment compensation under the terms of sec, 108, 05 (3), Stats, These

(fooinote | continued)

(13} Shall noi be denied for any such week, from the account of such
employer, if the employe is otherwise cligible and icfe or lost his employ-
ment with that {or any other) cmploying unit because e bad reached the
compuisory retirement age used by the employiug unit in question.

“(c) Shall, If payable, be determined for any such week by treating as if it
were wages |

1, That winount of the employe's weekly rawe of retirement paymuents
which has been financed by his craployer or others {and not by the employe’s
own contributions), under any retirernent gystem where such amount is
separately calculated or can be estimated with reasonable accuracy,
provided acceptable evidence as to such amount Ls furnished the deparument,

2. All but $10 of the employe's weekly rate of retirement payments under
one or more other retirement systems, "

2 108,05 Amount of benetits, . .. (3) Benefits For Partial Employment,

{a} 1f an cligibic cmploye’s total wages [or a given week are fess than his
applicable weekly boeuefit rawe, Bt are at least one hall of said rate, he shatl
be paid one half of his weekly benefit rate for such week,

“(b) 1f an eligible ewploye’s total wages for a given week are tess than
onc-half of his applivable weekly henefit rate, he shatl be paid his full woeekly
beuckit rate for such week.”

3 Phe annubty levels ateilaitable to the employer's contributions were
$38. 11 por week for Smith and $39, 40 per week Tor Kunde,  Corabined with
their social sccurdty benelits (treaed as weekly wages) of $43, 69 and 549, 24,
respectively, the totals of 581,80 and $88, 64 exceed the weekly respective
uncmployment compensation benefit fevels of $72 and $88.



calculations are not disputed by DILIR. I cach case the examiner
concluded that where the employee had claimed a previous lump sum
benefit from the employer, It could not clabm any funre benefits, that
the employec was not in a position where he Yeauld claim and veceive.any
benefits within the meaning of sec. 108,04 (15), Suns,, amd that, therefore,
he was not recelbving rotrement paymoents such as to reduce or ellminate
his unemployment compensation benefits. The ciployer appealed to the
DILIR, which affirmad the examiner's decisions withoul further comment,

The constiuction of the unciployment compoensation stawte

4
quoted above s a question of law, “therefore the conrts are not hound by
5

the interpretaton placed upon them by the department although such inter -
pretation Is entitled 1o considerable weight, 11 the interpretation adopled by
the department is unreasonable the canrt should reject it

The Jangoage of the statute {seo. 10804 (15) } that moust e
judicially construed Is whether the employees "eould claim amd receive,
retirement payments, as o any week covercd by his benefit clabm, under a
group redrement system o whose financing” the employer has substantiatly
contributed,

In the two cases at hand the employer has made substantinl
contribuiions o the retirenent plaa, The plan gave the eniployees three
options whereby they coald claim benefits, “Thiey could, subject Lo the approval
of e trustee, claim (a) a lump sum, (b) a lfetme mombly annuity, and (c)
{nstallments over a perked not o exceed fifteen years,  The employees i these

cases clalimed and received a limp sum,

4 Sccs. 108,04 (15) and 108.05 (3), Stats. Bee foatnoles I and 2,

5 Cheese v, Industriat Comm. (1963), 21 Wis. 2d 8, 123 N.W. 2d 553; and
MeGraw-Tidigon Co. v, TETTIU Deparument (1974), 64 Wis, 2d 703, 221 N, W. 2d
677.

6 Board of Sch, Dircetors of Milwaukee v WERC (1969), 42 Wis. 2d 637,
168 NUW.XT92; il v, White Lguip, Soles & Serviee, foe,, (1974}, 64 Wis, 2
737, 221 N.W. A 564,




by interproetng e statate the department concluded that e
employces could not elaim and receive retirement benefits for any week
other than the week in which they elected and recelved the lamp sum, The
circeit court concluded the interpretation by the deparument was unreason-
able in view of its Jeglslative history awd prior deparunent inerpretation; and,
further, that under the plan the employees did have the option and eould, at
their election, clatm and vecelve retirement henefitg for the subscguent weeks
s0 a4 1o offect thehy eligibility for upemployment compensation benetits {or
those weeks,  Wo agree with the circuit court,

See. 108,04 (15), Stats,, was flrst adopted in 1951, primarily

In response to @ Dane county eireult court case that completely dented unemploy -

ment coinpensation benefits to retired employees who participated in a pension
plan where they were reguired o retive,
The scetlon then provided reads as follows:

"{(15) Retirement Payments, I an employe claims benefics
hased on ks past work for a coverad ciployer, bat sich employer duly
notifies the commission pursuant to stbgection (13), and the commission
determines, that the cmploye is receiving or has clatimed ad will receive
retirement payments, as to any week covered by his benetit elaim, wnder a
groap redrement system to whose financhiyg any eniployer has substontiatly
contributed or under i povermnem retrement (or old-age insurance) system
or wikier both, then the benefits thus clatmed: . L L " (UMipbasis supplicd.)

Subscquent amendments were made to see. 108,04 (13), Stats.
by the legistatwre fn 1963, 1965 and 1969, For our purposc here, the sighificant
amendinent way in 1965 when the legislawre added the Laguage ", 0 0 or has
been retred at such employer's compulsory retirement age and (,_gwll_qn_("jﬂl_n_
and reecive. . (Emphasis supplicd.)

An adininistrative deciston prior to the 1965 amendment Tield
that a claimant's uneniployment conpensation beaefits should not be redweed iF a

claimant -vetiree has failed to claim social sceurity benelits. An Advisory

Counet! note 1o the hill which became the 1965 amendinent, stated:



"NOTL: Those changes will require the commission o
consider the retirement pay of an cimploye who has been retired, even if
he hasn't yet clalmed some of 1t (e.g. his soclal sceurity). ™

The trial court rejected the department’s arguinent that the
amendment applied onty to those claimants who deferred making a claim fov
retirement benefits )illlh()llgh he could have done g0 }and that L did not apply
to siwations where the clalmant by clecting a lump suim payment found
himself where he could not make claim for vedrement beneflts during the
subscquent weeks ol unemployment cligibitity.

The trial court concluded that Tanguage ol the statute did not
a0 restrlet the application af the stanite.  In support ol E}ts conclugion the trial
court quoted at length from a prior department decision which took an entirely
contrary position, That deeision states in part:

. .. The lump sum payinent was properly allocable to
aubscquent wecks of unetmployiment, as such allocation was likewisce within
e discretion of the trustees under te terms of the trust. “They paid him
a hwnp sum because thal was his tequeat, but they could have refused his
request, Such income wag retirement income, whatever the method of
payment. "

In additlon to the legislative history referred to above, to

8

determine legislative intent, velated stamtes should be construed together.
“The unemployment compensation law, ch, 108, Stats., containg at least four
provisions suggesting a legisiative Intent not to allow employees Lo receive
multiple benefits whose purposes overlap, characterized by the cmployoer hexe
as "windfall” benefits,  Sec. 108,05 (Y, (5) and (6) provides that vacation pay,
severance pay, and back pay awards shall be considered as wages for the

purpose of offsetting unemployinent compensation benefits. Sec, 108,04 (12)

contains a lHst of benelits available under other stale and federal programs

7 Case 63-A-1901 (C)} , Wis. U. C. Bigest, 1966 Supplement, p. 308,

8 State v. Lamping (1967), 36 Wis, 2d 328, 340, 153 N. W, 2d 23,
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that, i received, disqualify an employec from receiving unemployment
compensation benefits.

In Darling v, Industriazd Comm, (19583, 4 Wis, 2d 345,

90 N, W. 2d 597, s court declded that accrued vacatfon pay could be
allocated over a layoff period, disqualifying employces from unemployment
compensation eligibility. The court viewed the purposc of uncipioymoent
compensation as belng to protect individuals discharged without fault; where
protection was already belng provided throagh vacation pay, it was not intended
that unciployment compensation benefits be avatlable. While Darling was
declded prior to the present version of sce. 108,05 (1), Stats., the vacation
pay statte, tis ucative of the court's opinion of the policies behbind the
unemployment compensation statutes.,

The enployer arpues persuasively that at no place in the
states, and at no time in their tegisiative history, is there evidence of my
intent to allow employees to claim additional benefity resulting from their
unemployment from more than one searce; indeed, all indications of leglslative
{atent arc to the contrary, The public policy underclying unemployment com-
pensatlon, as set forth in sec, 108,01, Stats., neludes statements that lefach
emmploying unit fn Wisconsin should pay at least a part of thls social cost lof
unemployment], connected with its own lrregular operations, by financing
compensation for its own uncmployed workers, ™ and that “[a} sound system of
unemployment reserves, contributions and benefits should induce and reward
steady operations by cach cinployer.™ 'To the extent that MeGraw- Fdison’s
operation 1s "lrregular’ because of its mandatory reticement age, it has financed
compensation for its discharged employees by providing for retirement payments
to them.  ‘To require additlonal payment of unemployment compensation benefits
would ot "induce and reward” steady operations, and would run counter to the
publlc policy expressed in sec. 108.0). The policy of sce. 108,04 (15) is

generally to prevent the overlap of peaston and uncmploy ment compensa tion
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bewefits.,  DILHR secks to disthpuish g sum vetiveient payments
front annully or instatlment-iype payimems. ‘There is no statitory,
historical or logical basis {or this distinction.

Bven sside from any unlairness to employers or “whxd{alt”
benefits to employecs, a polley argument can be made ageinst DILHR s ter-
pl'éltltlon of sec. 108,04 (15), Stats., on the giroursd that, In the long run,
such an interpretation will harm rather than help retived cinployees by
encosraging elimination of the lump sum paymient as a means of distributing
retirement beneflts,  While the nawvre and governance of pension funds In
general is not part of the recovd here, [ s apparent that at least MeGraw-
Fdison did not establish its pension plan (n the expectation that cmployces
could clalm both lump sum vetivement payments and uncrploymeat
compen=ation benefits,  IF DILHR's interpretation is aceepted, MeGraw-
Edison and other stimilarly situated cmployers can be cipected o use whatever
means ey have -+ unilaterally or in collective bargaining - - (o climipate the
Iy sum form of benefit. To the extent they are successful, all enployees
wlll suffer a reduction in their options for recelving retiremoent benefits,

DILIR offers no real response to the cmployer's argnnents
concerning the tegistative history and fn pari maeria constraction nf see,

JOR. (1 (153), Stats, . DILIR mentions the "suppleiental upemployment
henefit' plans now in elfeel W provide empployer-funded benetits over ad
above uncmployment compersation during periods of uneimploymont,  Such
progras are entered fino for the express purpose of supptementing uncemploy -
et compensation benefits and are not analogaus to redivement benelits which,
“under seo, 108,04 (15), arce a substinte for unemployment compensation
benefits, m Jeast B pald in anouity or installment form, DILIR presents no
policy rationale 1o support its arpunient that lump sum paymeats should be

treated differentty from financially identical annuity or fnstallment payiments.



DILYIR argues lilbat it would be admlnistratively difficult
to properly allocate lump sum retirement payments over the period of
retirement; cimployers would naterally prefer an allecation which malntains
a weekly level of {ncome above the einployee's unemployment compensation
benefit level during the year he would be eligible for unemployment
con'lpcns;alion benefits (under sec, 108,061, Suats. ), while employees
would naturally prefer an allocation over the longest possible period in
order to reduce the weekly level below the amount necessary to completely
offset unetployment compeasation benefis,

Difficutties of allocation have not prevewed it from being
accomplished in other contexts. Sec. 108,05 (1) and (3), Stats., concerning
yacation and severance pay, provide that such pay may be allocrted a the
employce's weekly wage rate, or "[plursuant to any other reasonable basis
of allocation. " Under sec, 108,04 (I5), retiremoent payments also must he
allocated according to "the employe's weekly rate of retirement payiments,

The legistnre did not provide any Torguda for determining

the "weckly rate of retiremoent payments. ™ Where a lifetime anneity is heing

‘1'0('.01\':.'{!, the "weekly vae” would seem obviousty to be the sinount of the
annulty payment divided by the nimber of weeks between payments, When
the pattern of paymenis departs from the straight line annuity model, two
problems may arise, The fivse is that of the present case: the front-toaded
lump sum payment.  We conclude the reasonable intevpretation of the term
"weeklv rate of retivement pavments” in this case s the weekly value of a
Hiethme apnuity that could be purchased with the amouat of the lump sum
payment, A pension plan Is, by definition, intended to provide a greater or
legser stipend during the rest of the cmployee's life, It is entirely reasonable
o allocate the pension over the employee's actearial Hle, as an mnulty would
do, “This isterprewation of the stawtory term "weekly rate of retirement
payments' will function both ways: where the lump sum payment is small and

lfe expectancy great, the equivalent annuity will be so small as not to entirely
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offsct a claim for wemploynwent benefits; in the proesent ease, the
cquivalent anmity s apparentdy lavge enough to offsct unemployiment
compensation benefits,

The second problem tha may avise in allecating rativement
payments vccurs whoen the employee chooses (as might have occurred i ihe
prosent case) o vecelve a serics of instathiment paymeats over a poriod
excecding hits He expectancy, Onoa weekly basia, such paymiensts will be
less than the cquivalent annuity, and imight be less than the amown pecessary
to disquadify the cioployee Tromuncimployiment benefits,  IF an employee
clalms npemployent compensaton benefits under this circumstance, may
the erployer reallocate the installment payments back foto the period of the
employce's e cxpectancy, such as 1o lnerease the carvent Vwockly rate of
retirenent paymets' and disqualify tie employee from unemployiment
compensation heacfits? Thks problem (s nol presemod or aepoed In the
present case and need not be decided,

The pariies bave cited agthorities (rom other jurisdicdons,
We do not belleve a discussion of those authorftles is necessary and would
ounly serve 1o prolong this opinion,

Weo conclude the trial caurt correatly interpreted sec, 108,04

(15), Stas., 10
l?_e_ renvded Lo the department to compute e weekty vate of amaity which ;hv
lutip s l'(’!il'i‘;;;.;;;'ll p;\yl.n;'nt. casld pul relase aver the Dl].ipl.()._\,'nl_f&.;' retnaining
acwarial Nic and apply this st to Eh.ci.r nnenployment ;.tmnpvw-::nim:

hoenefits,

DBy the Court, - Judginent affivmed amd remanded to the
Department of Industry, Labor & Human Relations for further proceedings

nol inconsistent with this opinion.

~1(-

adde Jurop sum retivement payiments and that the cases shoabd






