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STATE OF WISCON:;u,J : IN SUPlrnME COURT 

M1:Craw- Edb:on Co., 

V, 

Dept, of lndumry, Labor & I lu man 
Relarlons, 

Appellant, 

Paul K. Smith, 

Dekndont, 

McGraw- Edison Co. , 

Respondent, 

v. 

Dcpl. of Industry, Labor & llumnn 
Rc•l:1ilo11s, 

Appellant, 

Do11ah1 Kum.le, 

l><'fondant, 

NOTICI:: 

;.. .. 

APPEAi. from a judgment of the cl rcu it 1:ui rt for DanC' •~<XI nty; 

GEOIWE R. CURHIE, ltl's('iv1• Cirniil Judg<', l'r<'sidht~. Mfirmcd, 

'ntlB action Is to n•vh.'W two onler-s of the Departmem of 

lndu~t r·y, Labor & I ltunan l(dnl ions (DILi IR). ·me onlcrn concludcll that 

two rl'lin•d employl't'H of McGraw-Edi1mn Compnny, l'i1ul K. Smith and 
•••••••~._ ............... ,.a•->•"••-~•'•••--,-.--•••_,, ..•• ••~. • ••• ••• • • .• 

Donnld Kund .. , wen• t'liglbk fol' u11l0 mployme111 corn1wn-,alion hc·ndlts, l11e 

jmlgrnenl nppeakd from n•vcrsed tlw on.Jpn; of I.he DII.IIR uml n•numut•d the 

mntt<•r to the departnwnL to make necessary calculmions. DILi 1H nppcnls. 



BEILFUSS, J. ·11ic question before the circuit court and 

now before this court upon appeal is whether DlLI IR mlsconutrucd the 

unemployment compensation statutes so as to _gram ll1J~ll}VJ9y_1ncnt.,com1wnsa­

tlon benefits to employees who have rccdvc'.d lump sum retirement benefit~ 

from n retirement fuud provided for, in rJ1l~ main. by l'hc employer, 

P8Ul K, S111lth nod Donnld Kunde wPrc longtime cmployP('!--J 

of McGruw-Ed180ll. 011 l)c:ccmbcr ~ll, 1970, 1111d Mny :11, 1972, respectively, 

they retired, having rc11chcd the c111ployer's comp~luory retirement age of 

alxLy-flvc. Bo1h hnd punldpnll'd In tile employer\.; prorit nltarlng plan, to 

which the tirnploycr 11111de al le<.tsl 70 JJ{'n.:cnl of the co11u·lbutlo11s, .Smith lwd 

accrued hc11crlts of $21, :mo. 25, and Kunde $2:S, 239. l 2. floth of lhcm elected 

to receive thdl' iJl•IJdll:; In tile form of a single lump-sum payment, aH an 

alternative to receiving a llftotlmc monthly annully 01· receiving thdr benefits 

in lnstaJlments over a perlcxl of up to fifteen years. Although the trustees 

of the employer's pension plan reserve legal coutroJ to determine the mct.htxl 

of benefit distribution, there is no t•vid(•nce tl1al employees• elections have 

ever bccu i·efused. Dll,1 IH docs not argue that Sn1itl1 .111d KumJc dkl not exercise 

effective control ovct whether they nx::clvcd alumµ sum or pcrhxllc distribution. 

Both Smith and Kunde filed claims ror unemployment compt•11satlo11 

within a few weckB of their retirement. McGraw-1.~dlsou protcstell that the 

lump sum rctlrcrnent benefits shool<l be considered as "reliremenL payments" 
I 

wlthln Lh<." mcanln~ of sec. 108. 04 (15), Stats., and appli(•d Lo offset uncmploy-

I "108.04 Hligihlli~ for U<'lll'filH .... (15) l\ctlremcnt Payments. If an 
L'!rnployc claims be1ll'filS basl~d on his past work for a covered employ<'r, bJL sud1 
employer duly 11otlflc~; tllL' dq><1nmc111. punawnl lO sub. (13L and tlw dcpart111t·111 
determines, thnt the employc is rcL":t'ivlng or has dniml'd and will receive, or has 
Leen rclln·d al. such ('lllploycr's ..._:ompulsory n•tli·c11wnt a~e and could claim nnd 
receive, rctlren1t•nt paynh.'llls, as to any week L~overcd hy hb; bent-flt dnim, umlt•r 
a gro.1p rt•tlren1cnt l-::iYBll'ln to whosl' linandn~ nny t·111ployi11g unit Ila!-; !-jlJbsLantially 
contrihtllcd or under a y;over1111ient n:tirt.•me1H (or old-,tge lnsurancd system or 
under both, lhen the ht·ndils tlnrn daillll..'d: 

"(a) Shall bl' detPnnilwd pUr!~uant lo sub, (7), if lhl' Prnployf' ldt his c•mploymenl 
with lhal employer to retire before hl' rcOdl('d 1Jw l..".Olnpulsory retlrcnil'lll agt• usl'd 
by that ,•mployer. 



., 

2 
mcnt compensation bt•1wfiLs under sec. l08.05 (:~). In both i:ascr;, 

DILi iil's !nlliul detcrmlnaL!on was that lhe lump sum payments shculd not 

be considered retirl'mcnt payments, and shouhl 1101 be applied to reduce 

unemployment compc·nsalion hl'IWfils. 

·nw employ,,r appealed from these dctcrmluallons, and in 

each case a hcadng was held bdorc an appeal lrlb.111nl ,:orn1istimi of an 

examiner. llie evl<lence at each hearing csrnblishcd thnt/Lhc em1J!O\'Cc!# had) 

chosi;m to rake their rctlrcrncnl henC"firn in the fonn of a rnomhly annu ir.y, the 

lllll<ll.lOlfl received waild have heP11 sufficient, when combined with social 

Hecurily benefits being received, to disqualify U1C employees from uncmploy-
a 

ment compensation under !he tenns of sec. l08. 05 (3), Stats. -niese 

(footnote I contlnm!d) 
''(b) Shall 1101 be denied for any such week, rrom the accrunt of such 

employer, if the cmploye Is otherwist' eligible and left or lost his employ­
ment wllh Ihm (01· uny uther) employlng uuil lwcaul:it' he had n•adwd the 
compulsory retirement age ust><I by the employing unit In question, 

"(c) Shall, If pay11hlc, he determined for any such WCl'k by treating as If ll 
were wagc:s : 

"I. 'l11at amount of tlw (•mployc's Wl'ekly nlll' of retirement payments 
whlch him been financed by his cniploy<.ir 01· others (an<l not b)' the crnploye's 
own con1rlbutlom1), umk•r any rctirernenl syslt'm whore sud1 amount is 
separately cak·ulatcd or ,:an be estimau·d with reasonable accuracy, 
provided ncct'pcable vvlde1ice as Lo such amc:u111 is furnished 1he depunnwnt. 

"2. All but $10 of the cmploye's Wl'd:..ly raw of retirement payments under 
one or more 01hcr rctin·ment sysrcnrn." 

2 "108. 05 -~nmrnt of hc·m~fits,. . . . (,3) _lkncflls For l'ttnial Employnwnl. 
(a) If un C'llglbk c1nploye's total wages [or a given week an~ k·ss than his 
applicable weekly ht·11eflt rate, but are at ll'asr. one half of said rate', he slrnll 
be paid one hnlf of hi;; Wt'('kly lir•ndil rmt• for such WC'ck. 

"(l,) If nn eligible 1•111ploy1•'s towl wagl's for u given week an• l<•ss t.han 
om•··half of his applkahk \\'('d;ly hcndit nHc, lw shnll he paid his full weekly 
benefit rule for 1n1d1 wn:k." 

;3 The annuity lcvds .. mrHx1111blc to the employer's ..:ontrUnHions were 
$38. 11 per wcc•k for Smith mid '$'.W. 40 1wr wePk for Kunde. Combined with 
t.lwlr soda! Sl'Curlty lw11dlw (tn•atl'd as Wl'<'l:ly w.ig<.·s) of $•1:l. 69 and $•19, 24, 
rer;peclivdy, lhr- tmals of -~81, 80 and ~88. M 1·xcl'<'d the w1.'l·kly n~speetive 
u1wmploymc111 l'Olllpt•nsai.lon bc•udil kwls of $72 urn.I $88. 
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calculations are nCJI. LliHputcd by DILi !R. In each cas<~ the examiner 

concluded that where the employee had dalmcd a previous lump sum 

benefit fron1 tile employer, but could nol dalm any future hcnefils, lhaL 

the employee was not in a position where he '\.:oold claim and n~cclve".any 

benefits wllhin the rneanlng of sec. 108.04 (15), St;iw, 1 and ihat, tlw1·cforc, 

he was not receiving rctlrcnwnt pnym('nts such as 10 rcduc<' or t'llminatc 

hh; unemployrnent comp<·nsatlon lwndits. 'llw c111ploycr nppcakd Lo the 

Dll,IIR, which affirnwd lh<' cxaminer'H decisions without further corn11wIH. 

'Jlw construction of tliv uncmploynicnl con1pcwrnllon stmut<' 
4 

quot.~-d nhov<~ Is a qucstlot1 of lnw, ·nH•refon: Ilw l:otirts an· not hound b)' 
s 

the i1H('rpn·tatlon plncnl upon tlwIn by tlw dq)artlJl('lll although sud1 inl('r-

prl'tntio11 Is enlitkd lO considerable weight. If tlie i111<,rpretntio11 adoph·d by 
6 

tlw {kpnrtnwnl IH 111tr(':tso1111blt- th(' cu1rt should rl'jcd it. 

·11w lnnguag(' of tlw :;1aL11t1· (Sl'\'., I0H.().I (J.S)) tli<ll 111ust ht• 

judicially consll"tH•d ls wlwtlwr the <'lllployees "co1.lld claim and recciVl!, 

rctlrcllH'lll puy111(•1J1s 1 as lo nny \'Wl'k rov<·rt:d hy hh; hl'ncflt clalm, 1111dt·r a 

group rcllrenll'nl syiat'IH lo whos<• financing" the c111ploycr has i,ulmurntlally 

contrlhuH•d, 

In the two {'.Hst•s at hand the employer has made s11hsta11llnl 

contrlh1.Hlons lo the n·tln.•t11('lll plan. llw plan gavv tht' ernployeeB thn•<: 

options wherd.1y tlwy cuild daltu bc·1wfits. ·I1t{'y co11ld 1 subject to llw approvnl 

of Lite trust<!<', daim (a) a lump 8Utn 1 (b) a lifotlmc momllly nnnulty, aml (c) 

inswllments (Wei· n period not to l'XCC<.'d fifteen y(•arn, 'JlJf.' ernployc~·s In 1.IH'S(' 

cas<•s clalmcd and J'('cdvcd a lump sum. 

4 St•cs, 108.04 (JS) and 108.05 (:l), Stats. ~~ec footnotes I and 2. 

5 Cht•t•st• v. lmlustrlal Co111m. (19{,:\), 21 \Vis. 2d 8, 12:l N, IV. 2d 55:l; and 
McGraw-1•:dison Co, v, 1I.IIH llq,nrt111,•11t (197•1), (i.J Wis, 2d Al:!, 221 N, W. ld 
677, 

6 lkrnrd of Sd1. Din•ctors of tvlilwaukt'(' v. WERC (1969L 4/. Wis. 2d (,37, 
16H N."'W, 2tf92; }'i.~ _ _;11 v. Wllil«' Eq~ip. S;ffi~-St·!·~in·~~ (197•1), {J,1 \\'i~,. 2d 
737, 221 N. W. 2d 8 ,-1. 



In intl'rpn•llng tlw t:itntuli' tilt• dqrnrtnwnt concludt'd thnl lhl' 

employees coJld not dai111 and rccdvt• n'tircmcnt bt·ndlts for a11y week 

other thnn the wet•k in which they dcctcd and n.:c<.'lvcd thl' lump sum. 'lhe 

drc.:ult court concluded the interprelatlon hy till' dqw.n1m·11l wmi unn•as.on·--

nhlc ln view of its lcglslatiVl' history ;HJJ prior departllH'nl i11tcrpretation; nud, 

further, that under the pla11 th<• t·rnploycv!; did have d1<· option and cculd, ill 

their clcctlon, duim and receive n·tircnwnt hcndll~ for the subi;cquvnl week:; 

so a:J to dfccl their eligibility for u11cmploymcnt comIw1H>ation benefit!--; for 

1.ho8e \•wckn. We agn·l' with tlw drcuil court. 

Sec. IOB.(H (ISL ~;1.atH., was fin-;t adopted in 19'.)I, primarUy 

l.11 n•i,pon.•;e to a UmK n;(111ty drcull COlll'I ease that co111plctl'ly denied lllll~lllploy_. 

mcnt. co111pl!Hsation b('ncfits lo n'lircd employct.'s wllo parlicipaLed in a pension 

"(15) lktircrnl'lll l).tYllll'_BlS, If an ('Hlploye claims benefits 
h:.wcd on his pa:it work for H coV<'r{'tTZ•m~>)'<'r, hut .•mch employer duly 
11otlfini the corrnnission pun;uant to subsection (13), and the commission 
detcrininl's, th,.n the t•rnploy<· ls recl'iving or ha~; dairncd nm! will rcL·civc~ 
retlrcllll'll.!:_E~_111enls, ns many Wl'l'k l·overcd-by hir:> bL'IH:fit claim, umler ;l 
grwp l'l'tin:lllt'l11 sy:;tt'lll to who:;c fi1wnci11g any l'lnploycr ha:; suh:Hilntially 
contrlhuH·d or undt•r ,1 governmc1H n·tlrcment (or old·-a~t) inmirn11ct•) :;ys1v1n 
or undt•r bolh, lhl'll llil' lw11di1.s thus claimed: . , , . " (l•:mphasb suppllnl.) 

Sub8cqtwnt a111e11Jrnt>nts were madl• to sec, 108. 04 (IS), Stats., 

anw11d11wu1. wa:; In 19(,S wlll'n lhc legi:1laturl' added llil' languag<' ", .. or has 

been retired nt mtch l'lnployer's compulsory rcIircInl'nl age und_~~_dnin_"!,_ 

and reed Vl', 

An udinlnlstnllivl' dt•dslon prior to the.• 1965 nmL·mlnll'nt held 

thm u clainwnt's UfH'll1ploymcnt compensation l>(•rn·fits should no,'. b(• n:d11c1·d if ,1 

claimant -retiree lws falkd _ to daim :-ax~ial security lwneflls, 1\11 Advi:.ory 

Coondl note· to thl' bill which L('canw the 196.S :11m.•11d11w11l, statcd: 



"NOrE: ·111ose ehangl'S will require the com111ls:slo11 to 
consider the rcliremcnt pay of an cmploye who lu:m been retired, even If 
he hasn't ycl clnlmed some of It (c. g. his social :~ccurity)." 

111c trial court reject<•d the t..lcpartrncnt's aq~rt11ne11t thm the 

amendment applied only lo those claimants who defcrtcd making a claim for 

retirement bencflts
1
tllthough he could have done so .am.I that ll did 110L ,1pply 

. I 

to siluatlons where the dfli!llaut by ekctlng a lump t;u111 paymcn1 found 

himself where he could not rnake claim for retirement benefits during the 

sub1,cquc11t weeks of unemployment eligibillty. 

{lie trial co..1rt condudcd Lhal language of tlw HlillUle did not 

so n:strlct the application of the stannc. In support o[ Its conclusion the trial 
7 

court quoted at length from n prim· dvpartnwnl dedslon which took an entirely 

contrary position. ·111at decision stat1'1> in part: 

. 'I11c lunip sum payment. wns properly nllcx:nhk to 
subsequent weeks of unc1nploynw11I, as such nllocmion was llk<-.·wisc within 
the discretion of the trustees under the lcnns of the trnst. ·m(.'Y paid him 
a Jump sum lll'CtlU,-Jt' that was his rcqUl'Hl, hut they coold hav<~ refllsl'd his 
requeRt. Such i11co111t• was retirement Income, whatever the inethcxl of 
payment." 

In nddlllon to the legislative history referred to above, to 

determine legislative intent, related statutes sho.1kl he comHnicd to~clhcr, 
8 

llw unPmploymcnt coI11Iwnsation law, ch. 108, Suus., ern1tnhm lll lensl four 

provisions suggesting a legl8lative imcnt not to ullow employees lo t'('t~clvc 

multiple bcneflt8 whosP purposes overlap, chaructcrize<l by the employer hen! 

os "wi11dfull 11 I.Jencflls. Se1.;, IUB.OS (,1), (5) and (6) provldes lhHl vacation JHlY, 

severance pay, and hack pay nwnnls shall be considered as wngcs for lh1.• 

purpose of offsetting unemplornwlll compcnsallou benefits. Sec. 108. 04 (J 2) 

conwins a liHt of benefits available uml<'r other stale nnd federal programi; 

7 Case 63-A-190I (C), Wis. U. C. Digest, 196/, Supplement, p. :308. 

8 State v. Lamping (1967), 36 Wis. 2d 328, 340, 153 N. W. 2d 23. 



thnl, If received, disqualify an employee from receiving unemployment 

compensnt Jon benefits. 

In Dnrli_111~y. _ lmlustrlal .. Cornm. J1%8), •I Wl8, 2d 345, 

90 N. W. 2d 597, thls ,:ourt deddcd thnl accrued vacallon pa)' could be 

allocated over a Jayorr period, disqualifying employees from unemployment 

compcnrrntlon cliglhility. 'Ille courL viewed t.he purpose of unl'rnployrncnt 

compensntlon ns being to protect Individuals d I sd1n rf',t'd without fault; where 

protection wan already being provided th rough vacation pay, iL was not intended 

that 1rncrnp\oy111cut con11wm;at1/111 lwndlLs hr• avallnhk, Whik l~arll!'li. wnH 

decided prior to the prl':wnt vcn;ion of scl:. !OB.OS (•I), Suns., the vncatlon 

puy statute, ll It; lrnllcutlve of the l'.(ltHl 's opi11lon of the policie!; behind Lill' 

u 1ic1nploymcnl conIpensa1 lon st,Ilt1 lt•s. 

'Jlw employer argues pcrsuasivdy that al 110 pince in the 

statutes, and al no ti me in 1.hcit· lt'glslat Ive history, is thl>rc evldence of any 

Intent lo allow employees to claim additional b(:nefltH rcsuhlng frorn thdr 

unemployment from rnorc than one imurce; lndcetl, all indlcaliom: of ll'gislmlvt• 

Intent are to the contrary, Tile public polk}' underlying u 11employlllcnt co111-

pensmlon, ns set ronh in sec. 108,01, Stats,, Includes sLatenHJnLS that "(ejad1 

employing unit !11 Wliwomdn shoultl pay Hl lvma a pan of this soclnl cost lor 

unemployment]. connected with Its own ln·ebrular operations, by financing 

compensation for it8 own unemployed workers," and that "la] sound system of 

unemployment reserves, conLrlhutions nnd benefits should induce and reward 

steady operations by each cmplo}'cr." To the t·xtcnL thal McGraw· Edison's 

operation ls "Irregular" because of !cs n-iandatory retirement age, it has financed 

compensation for its discharged employees by providing for retirement payments 

to them. To require addillonal paymf.'nl of unemployment compensation bend\I.s 

would not "induce and rcwanl" steady operntions, and would nm counwr to th<" 

public policy expressed in sec. 108.0l. 1l1e policy of sec. 108,04 (15) Is 

generally to prevent the overlap of pension and ~mployment compcm.a tlon 



be11d1Lc1. 1 DLLI m !W1~k:; 10 disliliguh;h lunip HUlll rctin·mcnt pnynu_•nts 

from nmmlly Ol' lnstull111cnt-1ypt• pa}'llll'llls. 'Jlierc is 110 swtutory, 

hhltorkal or togt.::al l.1m;ls for this dlstlnclion. 

Even u:1itlc rrmn any unlalrncss lo t"lllploycrs or "wlnd£all" 

benefits to emplo}•ces, a policy urgunwnt can be made agnlnsl DILIIR's ln1cr­

p1·c1mlon of sec, l08.(H (15), Stuw., nn the groom.I that, In the lonrt 1u11, 

such nn intctvrctntiou will harm rmhc1· than help retired c111ployces by 

cncoJ.ni1!ing elimination of the Jump sum payment as a meHns of tlistributing 

retlrctn(•111 benefits. While the nature and governance of pension funds in 

gcn(-nll in not part of the reeord here, It Is apparent 1ha1 .it Jciwt McCrnw­

Etlison did not establish It!, pl>.nsion plnn In the cx1>ectatlo11 U1nt cmploy(•cs 

could clnlrn lx1th lump sum rctirC'nwnt paymenm and unemployment 

co111pe1;•:allon henefll~,. If DILIIR's imt·q>rctalion is 1wc<·pted, McGraw-

Edison aml othr-r similnrly sillWll·d ,·mplo)'(•rs can he ,.·xpecn•d l<• us<• wha1cvP1· 

me:uw t!ley hnvc -- unilaterally or in collccllvc bargaining-·· to eliminate the 

lump ;;uni rorrn of lwudit. To Ilic eictent they arc su1·c1~sshll, all ('1J1plnyct•s 

will SllFkr a rnduction in lh(•ir options ror i-ecdvlnr, n·tin•m<'nt lwnefits, 

DILi IR off Prs 110 n•al n•sponsr· LO l111• r ·111plo)•er's tll'),'1Hlll'III:{ 

conc<•rnlng the l<;"gislmlve history aud _!!!. ~J malt'ria l'OIWlnll~tlon nf :;('e. 

Jn8. 01 (I.'>), Slats, DII.I m. nw11r.lom1 tlw "m1ppk111cn1 al 111wmploynwn1 

Jwndlt" plans now In dh•et to p1ovid•• 1•111ploy1T-fund,•<I l1('IWIIW llVt'I' and 

ahov(' 11nemployment cmnpc•n!rnllnn durin~ 1wrlods or unl'mployme111. Such 

(H'O~rn1w; arc 1.·ntr·rt'd into for tht• t•xpn·sr; purpos(' of supplt•nw111i11g um·mploy­

uwnt ,·0111pcnsatlon ut•ncClts and lll'<' not analoguts to n•tin·nwnl benl'flts whk·lt, 

• 11ndct· s1·(:, Hl8,04 (15), arc a sulmtltule for un<.·111p10ynwm compe11m1n011 

benefit:;, .it ltiust If paid In annuity or l11stall11ient form. DILIIR prcst•nw no 

polil'}' ral.lonnle to ::iuppon its argument that lump sum payments should ht• 

1reate1I dllfen•utly fro111 fln:mdally kle11llcal :111nuily m· irrntallml'llt payments. 



' ' 

DILi m nq~ucs that It wcAtld lw admlnlslrallvcly c.llfficult 

to properly allocate lump sum retirement payments over U1c period of 

rcLln~ment; cmploycrn would nmurnlly prefer an allocation which maintains 

a weekly lcvd of Income above the employee's unemployment cmnpcnsatlon 

bencCit level during lilt' year he would be eligible for unemployment 

conipcnsntion bcndits (under sec. 108.061, Stats.), while employees 

would naturally prefer nn allocalion over the longest possible pcricxl in 

order to reduce the wc•ck]y level below I.he limo.int nt'ecssary to completely 

offset unemployment compcnsat Ion bcndils. 

DIJfkulllcs of allocation have not prewnted It from being 

accomplished In other contexts. Sec. 108.0S (-1) and (5), Stats,, concerning 

vacation find sevt•rat11·<' pay, provl<k that such pay may be nllocnted aL the 

employee's weekly wage rate, or "lplursunnt to any other reasonable basis 

of alhx·atlon." limier st•c, IOIL04 (15), relin·ml·nt payml'nts also must he 

alloentcd uccol'dlng tn "the e1nploye's weekly rate of n·Lirenwnt payn1t·nts." 

The lcglslr1tun· llhl not providt• any formula for dc1t·1·ml11lng 

the "weekly rate of l'(•tlrenwnr payn1t'lllt;," When.:- /I lifclhne_annuily is I.wing 
··--N'••-~ 

received, the "weekly raw" would se1·111 ohvirw:ly to ht• LIil' anm.1111 of IIH• 

urmull.y payment dlvltkd by the m1111h<•r of W('cks bdwc1.·n pay111t•nl1L When 

the paucrn or payuwnu; deparui from the slral~•.hi: line annuily nuxld, two 

problems may m·lsc, 'lltt' first is that of lhe pre~:ent ,:nse: th<• front-load,.-d 

lump uum payment. Wt• conclude the reusonabll' imerprctal1011 uf lht• l(•rm 

"wecklv rate of retlremc•nL 1Htvnwnts" In this case ls 1hc weekly value of a 

lifetime a11m.1tty thnt could bt· pu1YIHHwd with thl' amount of the lump sum 

payn_i~nt. .. ,A pension plan Is, by definition, lnLCmled to provide a gn'atcr or 

lesser stipend during the rest of the <·mployec's life, It ls entirely reasonable 

Lo allocate the pension over the employee's actuarial !He, as an annu IL}' wnukl 

do. ·1111s interp1.·ernl1011 or tlw srn1utory term "weekly rate or rl'llrcmcnt 

payments" will runclion both ways: when.> the lump sum payment Is small and 

life expectancy great, thC' C{Julvakm annuity will be so small as not to cntirdy 
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offset a dalm for lllwlllplo)'llWlll lwnditB: lu the pre:;elJl east•, th<-, 

cquiv:.1le11L anuuity i:; appan•ntl)• laq~t' l'J\Ollgh to of11;ct 11nc111pln)•ment 

con11w1HHlll011 !Jl.'11dit;;. 

·nie m.•co11d prohkm thal may urh:e ill allocating n·1ire111e11t: 

pnyniC'nt:., occurn when the employcP chnosvs (as might. lu\Vc occurred in 1he 

cxn:cding lils Ille c·xp<·ctm11:y. 011 a wt,ekly basl:.., i:ud1 pay111c111..; will lw 

less llian the cqulvuknt annuity, aml 111lgh1 be less than the amount ne~:essary 

to dii...qualify the e111pl11y,.'e from Utt('mployment bcndils. If an employt:e 

claims UIH!mplO)'lllt'nl compPnsation !wnefits undl'l' this drcums1a11cl', may 

the eniploy<'r rculhx:alt' the in,ll.allnH,111. p:1yment:-; hack iuto 1he period of the 

rctln.·nwnl JHl}'llll'llls'' and dlsqualif)• t!H' emplnyc·e from unemployment 

compc11sat1011 hcrwfi!,;7 Thb; jll'ohl<·m Is 1101. p1·i•;;c•11ted or argut:>d In tilt' 

present ease and 111•ed 110! be d1•eided. 

·nu .. • parties have dtcd :uJLhoritks from other J111•isdictio11s. 

We do not believe, u <lis,·u~:slon of thoi;e mathorlt.h•s is 1wccssury and wnuld 

only snv<• to prolollg this opinion. 

We conclude tht~ trial court correctly inwrprL'l<'tl sec. HIX, IN 

(15), SUIIH., 10 lm:11111,·lutup mun n·1lr,·n1t•11t p1lyll1<·nt,; and rhnt tlw ,·a:11·:: sl11x1ld ..,. .... .,.,........ . 

be rernaml,:,d to the dcpartnw111 to ,n111p111 .. Uw week!~• rat<· of an11uil~• which rlw 

!~111!p_::;~~-'.1_1_1~('.lln·11wnt pa_ynwlll ,:u1ld purdia:;e ow1· the employ,,e,;' n·mai11i11g 

n,:1~1:1_1:l,1l}lfn 11_11d apply th!:, a111,~111l to their tlm'lllj)lnym(•IJI. ,:0111pt'!l'WI iou 

b1 .. •11dil M, 

Dcpnrl 111t·nt of l11d11s1 ry, Lahm· & I lu man lldatiotm for fu nlwr pn>cP1·di11gs 

1101 inconsis1.e11t with this opi11ion. 




