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The decision of the administrative law judge is affirmed. Accordingly, the complainant’s
complaint is dismissed.

By the Commission:
/sl

Michael H. Gillick, Chairperson

s/

Georgia E. Maxwell, Commissioner

/sl

Marilyn Townsend, Commissioner

1 Appeal Rights: See the green enclosure for the time limit and procedures for obtaining judicial review
of this decision. If you seek judicial review, you must name the Labor and Industry Review
Commission as a respondent in the petition for judicial review. Appeal rights and answers to
frequently asked questions about appealing a fair employment decision to circuit court are also
available on the commission’s website http:/lirc.wisconsin.gov.
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Procedural Posture

This case is before the commission following dismissal of the complainant’s complaint
as a sanction for her failure to comply with discovery. On February 10, 2017, the
complainant filed a complaint of discrimination. On September 28, 2018, the Equal
Rights Division (the “Division”) of the Wisconsin Department of Workforce
Development issued a finding of no probable cause. The complainant appealed the no
probable cause determination, and the case was certified to hearing. On
September 20, 2019, the administrative law judge (ALJ) issued an order dismissing
the complainant’s complaint as a sanction for her failure to comply with discovery.
The complainant filed a timely petition for commission review of that order, and the
commission remanded the matter to the Division. On remand, after further
proceedings, the ALJ again dismissed the case on January 12, 2022. The complainant
filed a timely petition for commission review.

The commission has considered the petition and the positions of the parties. Based
on its review, the commission agrees with the decision of the administrative law
judge, and it adopts that decision as its own.

Memorandum Opinion
In her petition for commission review, the complainant states that she was not given
enough time to submit all of the evidence that was requested of her. The record,
however, establishes that the complainant had more than enough time to respond.

The respondent initially requested discovery from the complainant in November of
2018. After a lengthy failure of the complainant to respond to discovery, the ALdJ
dismissed the case in June of 2021, a full year and a half after the initial discovery
request. The complainant filed a petition for commission review. The commission,
persuaded that the complainant was genuinely confused, remanded the case to the
Department with instructions for the ALJ to provide greater assistance in helping
the complainant understand what was expected of her with respect to the discovery
process.

On remand, the ALJ communicated repeatedly with the complainant to instruct her
regarding her obligation to respond to the discovery requests, including the need to
provide the documents that were requested of her. When the complainant failed to do
so, the ALJ held a prehearing conference on July 29, 2021, at which time the ALJ
explained exactly what the complainant needed to do to comply. The complainant
stated that she understood and that she would be able to provide the documents
within 30 days.

On August 17, 2021, the complainant provided written answers to the interrogatories
but did not provide any documents, even though she referenced documents in her
interrogatory answers. The respondent’s attorney emailed the complainant on
August 30, 2021, and again on September 21, 2021, requesting a response. Finally,
on October 7, 2021, the attorney for the respondent emailed the ALJ and the
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complainant and requested dismissal of the case as a sanction for non-compliance
with discovery. The complainant promptly replied to that email, stating that she had
not had enough time to provide the documents.

Nearly a month later, on November 5, 2021, the ALJ issued an order compelling
discovery. The complainant was ordered to provide her response to the respondent’s
discovery request by November 26, 2021. The order stated that if no response was
received by that date, the ALJ would consider the respondent’s request to dismiss at
that time.

More than two months after the issuance of the ALJ’s final order compelling
discovery, and more than three years after the discovery request was originally
served on the complainant, still having received no response to the respondent’s
request for the production of documents, the ALJ issued an order dismissing the
complainant’s complaint on January 12, 2022.

The complainant argues variously that she did not have enough time to respond to
the request for production of documents, that she believed she had complied with the
discovery request, that she responded as well as she was able, and that she was only
given a few days to obtain a lawyer. The commission is not persuaded by any of these
arguments. The complainant had over three years to comply or to ask the ALJ for
further help in understanding. The ALdJ provided substantial assistance in explaining
the process, and made it clear to the complainant that she needed to provide the
requested documents. During the prehearing conference on July 29, 2021, the
complainant indicated that she understood what she needed to do, and that she was
able to comply within 30 days. The case was not dismissed until more than five
months after that date, after multiple additional interventions by the ALdJ.

Pursuant to Sec. 804.12(2), Wis. Stat.,

“If a party... fails to obey an order to provide or permit discovery... the
court in which the action is pending may make such orders in regard to
the failure as are just, and among others the following: ...3. An order
striking out pleadings or parts thereof, or staying further proceedings
until the order is obeyed, or dismissing the action or proceeding or any
part thereof, or rendering a judgement by default against the
disobedient party.”

Dismissal of a complaint as a sanction for non-compliance with discovery is
appropriate where the non-complying party intentionally delayed, obstructed, or
refused the requesting party’s discovery demand or where the non-complying party’s
conduct, even if unintentional, is so extreme, substantial, and persistent that it can
properly be characterized as egregious. Anderson v. Columbia-St. Mary’s Hosp., ERD
Case No. CR201201503 (LIRC April 16, 2013).
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https://lirc.wisconsin.gov/erdecsns/1331.htm

In this case, the complainant’s failure to comply, even if not intentional, was extreme,
substantial, and persistent. The order of the ALJ dismissing the complaint is,
therefore, affirmed.

cc: Attorney Devon S. Hayes
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