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Procedural Posture

The complainant in this matter filed a complaint with the Equal Rights Division
(hereinafter “ERD”) of the Department of Workforce Development alleging that she
was denied an accommodation for her disability and was discharged as a result of the
disability. After investigation, an equal rights officer for the ERD issued an initial
determination finding probable cause to believe that discrimination occurred, and the
matter was certified to hearing. However, prior to any hearing, the respondent made
a motion to dismiss the complaint on the ground that the complainant had waived
her rights to proceed before the ERD when she signed a contract that contained a
mandatory arbitration clause. The administrative law judge granted the motion to
dismiss, and the complainant has filed a petition for commission review of the
dismissal. Although a briefing schedule was requested, neither party has submitted
briefs. The commission’s review is based on the briefs and other documents that were
provided to the administrative law judge.

Memorandum Opinion
When the complainant began her employment with the respondent she signed an
agreement providing that any disputes with the respondent arising during her
employment would be subject to binding arbitration. That agreement, which was
drafted by the respondent and which all employees were required to sign as a
condition of employment, stated, in relevant part:

I agree that all problems, claims and disputes experienced related to my
employment area shall first be resolved as outlined in the Team Member
Relations section of the “Grow With Menards Team Member
Information Booklet” which I have received. If I am unable to resolve
the dispute by these means for any reason, I agree to submit to final and
binding arbitration. Arbitration shall be the sole and exclusive forum
and remedy for all covered disputes of either Menard, Inc or me. . .
Problems, claims, or disputes subject to binding arbitration include, but
are not limited to: statutory claims under 42 U.S.C. § 1981-1988; Age
Discrimination in Employment Act of 1968; Older Workers” Benefit
Protection Act (“OWPBA”); Fair Labor Standards Act; Title VII of the
Civil Rights Act of 1964; Title I of the Civil Rights Act of 1991;
Americans with Disabilities Act; Uniformed Services Employment and
Reemployment Rights Act of 1994 (“USERRA”); Family Medical Leave
Act; and non-statutory claims such as contractual claims, quasi-
contractual claims, tort claims and any and all causes of action arising
under state or common law. (emphasis in original)

However, the agreement also included a provision which stated:

Nothing in this agreement infringes on my ability to file a claim or

charge of discrimination with the U.S. Equal Employment Opportunity

Commission, National Labor Relations Board or comparable state or
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local agencies. These agencies have the authority to carry out their
statutory duties by investigating the charge, issuing a determination,
filing a lawsuit in Federal or state court in their own name, or taking
any other action authorized under these statutes. I understand that I
have the right to participate in such an action.

The question to decide is whether the latter contract provision preserved the
complainant’s right to bring her claim before the ERD or whether that right has been
waived.

It i1s well established law that the right to file a charge of discrimination with the
United States Equal Employment Opportunity Commission (hereinafter “EEOC”)
may not be waived. See, Enforcement Guidance on non-waivable employee rights
under EEOC enforced statutes, EEOC Notice #915.002 (April 10, 1997), citing Gilmer
v. Interstate/Johnson Lane Corp., 500 U.S. 20, 28 (1991)(an individual who signs an
agreement to submit an employment discrimination claim to arbitration remains free
to file a charge with the EEOC), and FEOC v. Cosmair, Inc., 821 F.2d 1085, 1090 (5th
Cir. 1987)(a waiver of the right to file an EEOC charge is void as against public
policy). The conclusion that the right to file a complaint with the EEOC is unwaivable
is built on two cornerstones: 1) interference with protected rights is contrary to public
policy; and 2) the anti-retaliation provisions of the civil rights statutes prohibit such
conduct. Enforcement Guidance, supra.

In acknowledgement of the above, many mandatory arbitration agreements contain
a clause referred to as the “agency rights clause,” which serves the function of
explaining that, despite having agreed to arbitrate disputes, the employee retains
certain rights that cannot be waived. The above-referenced clause in the mandatory
arbitration agreement signed by the complainant in this case is such an “agency
rights clause.”

The commission has considered the applicability of an agency rights clause to ERD
complaints in two prior cases, and it reached a different conclusion in each. In the
first, Xu v. Epic Systems, Inc., ERD Case No. CR201301600 (LIRC Oct. 24, 2017), the
complainant had signed a severance agreement which included a release of all claims
of alleged discrimination, but contained the following provision:

Nothing in this release is a waiver of a right to file a charge or complaint
with administrative agencies such as the federal EEOC that I cannot be
prohibited from or punished for filing as a matter of law, but I waive any
right to recover damages or obtain individual relief that might otherwise
result from the filing of such charge with regard to any released claim.
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The commission interpreted the above language as retaining the complainant’s right
to file an ERD claim, albeit with the caveat that the complainant had waived his right
to receive any individual relief in that process.!

The commission went in a different direction in Jonetz v. Menard, Inc., ERD Case No.
CR201700593 (LIRC March 13, 2018)--involving the same employer as in the instant
matter--in which the complainant had signed a mandatory arbitration agreement
that included the following agency rights clause:

Nothing in this Manual infringes on your ability to file a claim or charge
of discrimination with the U.S. Equal Employment Opportunity
Commission or comparable state or local agencies. These agencies have
the authority to carry out their statutory duties by investigating the
charge, issuing a determination, filing a lawsuit in Federal or state court
in their own name, or taking any other action authorized under these
statutes. You understand that you have the right to participate in such
action. If you file a complaint or charge with any federal, state, or local
administrative agency, such agency will have exclusive jurisdiction until
they either dismiss your complaint or charge or issue a “Right to Sue”
notice to you.

In Jonetz, the commission concluded that the ERD is not a comparable agency to the
EEOC. The commission reasoned that, because the ERD’s authority is limited to
resolving disputes that are filing by individual employees, without the same broad
authority to engage in direct enforcement that the EEOC has, the two agencies are
not comparable.

Relying for guidance on an unpublished court of appeals’ decision, Menard, Inc. v.
DWD and Fenhouse, App. No. 2015AP587 (Wis. Ct. App. 2016)--in which the court of
appeals found that the EEOC and ERD were comparable agencies, but that an agency
rights clause nonetheless did not serve to retain the complainant’s right to file an
ERD complaint2--the commission then noted that, even where the agency rights
clause permits an individual to file a complaint with the ERD, the fact that the ERD
does not have the authority to take independent action regarding the claim means
that the agency rights clause has “limited import” to the complainant with respect to

" While the right to file an EEOC charge is unwaivable, the right to seek monetary damages or other
personal relief may be waived. See, EEOC v. Cosmair, Inc., 821 F.2d 1085, 1090 (5th Cir. 1987).

2 In Fenhouse, the court reasoned that the agency rights clause was primarily intended to protect
agencies’ independent rights to enforce employment laws and was not meant to restore “forum
selection rights” to the employee that were relinquished under the arbitration clause. The court
therefore concluded that the ERD preserved the right to investigate a complaint, hold hearings, make
findings, etc., but that any adjudication of the employee’s discrimination complaint by the ERD was
not binding upon the parties because resolution of that claim was subject to binding arbitration.
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the ERD and would not empower the ERD to investigate or adjudicate a claim that
has been waived. It therefore concluded that the agency rights provision did not
protect the complainant’s right to file a claim with the ERD and that the ERD was
without authority to proceed with the claim.

In the instant case, the administrative law judge looked to /onetz, the most recent
commission decision on the subject, and concluded that /onetz required dismissal of
the complaint.? While the administrative law judge’s conclusion that Jonetz
controlled the outcome of this matter is certainly a reasonable one, the commission is
required to consider each case as it comes before it and, upon further consideration,
now departs from the rationale articulated in Jonetzin a few key respects.

To begin with, the commission concludes, as it did in Xu, and as the court of appeals
did in Fenhouse, that the EEOC and the ERD should, in fact, be considered
“comparable” agencies for purposes of the agency rights clause. In Xu, the commission
stated:

The ERD is a state agency comparable to the EEOC, with authority to
carry out its statutory duties by investigating a complaint, issuing a
determination, and taking any other actions authorized under the
statutes. Similar public policy considerations and anti-retaliation
provisions to those that prevent waiver of the right to file a claim with
the EEOC also apply under the Wisconsin Fair Employment Act
(WFEA), administered by the ERD. Although the EEOC has the
authority to bring claims on behalf of the public and the ERD does not,
the Wisconsin Supreme Court has stated that a complainant who files a
complaint under the WFEA is acting as a “private attorney general” to
enforce the rights of the public and to implement a public policy that the
legislature considers to be of major importance. Watkins v. LIRC, 117
Wis.1d 753, 345 N.W.2d 42 (1984). The commission has recognized that
individuals may bring claims under the WFEA, not simply to receive
back pay or other financial remedies, but also to “vindicatle] the public
interest in disclosing and deterring employment discrimination.” See,
Gee v. ASAA Technology, Inc., ERD Case No. 8901783 (LIRC Jan. 15,
1993).

The ERD, by statute, may conduct any proceeding, hearing, investigation or inquiry
necessary to perform its functions, Wis. Stat. § 111.375(1), and is expected to
investigate the existence and cause of discrimination and study and make

3 The administrative law judge also cited a second commission decision, Reed v. Menard, Inc., ERD
Case Nos. CR201803005, CR201803114 and CR201900562 (LIRC Oct. 31, 2019). However, that
decision was set aside due to a procedural error. The decision is no longer in effect and has no
precedential value.
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recommendations regarding best practices for eliminating it. Wis. Stat. § 111.38.
While it is true, as recognized in both Xu and Jonetz, that the EEOC has the right to
Initiate litigation while the ERD is limited to resolving complaints that are filed by
individuals, that fact alone is not sufficient to warrant a conclusion that the agencies
are not comparable. Comparable means similar,4 and the mere fact that the two
agencies are not identical in every respect does not render them not-comparable.
Indeed, the ERD is considered the state counterpart to the federal anti-discrimination
agency; in recognition of the fact that the agency mandates are similar, the two
agencies have a work-sharing agreement in which discrimination charges filed at one
are cross-filed with the other.5

Having concluded that the ERD and EEOC are comparable agencies for purposes of
the agency rights clause, the next question to consider is whether the employment
contract entered into by the parties permits the complainant to file her complaint
with the ERD, and for the ERD to process that complaint, notwithstanding the
mandatory arbitration provisions elsewhere in the contract. The commission
concludes that it does.

In Jonetz, the commission observed that waivers of a right to file claims with a
governmental agency are a matter of contract and stated that “parties can agree to
whatever they want.” Thus, the commission reasoned, parties could enter into an
agreement that included a waiver of claims, but that expressly protected the
employee’s right to file a claim with the ERD. That is exactly what happened here.
The language, “Nothing in this agreement infringes on my ability to file a claim or
charge of discrimination with the U.S. Equal Employment Opportunity Commission,
National Labor Relations Board or comparable state or local agencies,” expressly
protected the complainant’s right to file a complaint of discrimination with the ERD.

The above interpretation of the agency rights clause is not only the clearest reading
of the contract, but it comports with several well-established rules of contract
Interpretation. First, it is a basic rule of contract construction that, where there is an
apparent conflict between a general and a specific contract provision, the latter
controls. See, Goldmann Trust v. Goldmann, 26 Wis. 2d 141, 148, 131 N.W.2d 902
(1965). Here, the employment agreement at issue contains conflicting provisions, one

4 It is appropriate to consider the dictionary definition where a term has a common and accepted
meaning. See, State ex rel. Kalal v. Cir. Ct. for Dane Cnty., 2004 WI 58, 9 49-54, 271 Wis. 2d 633,
665-68, 681 N.W.2d 110, 125-26. The dictionary definition of the word “comparable” is “similar, like”
or “capable of or suitable for comparison.” Merriam-Webster Dictionary, https://www.merriam-
webster.com/dictionary/comparable.

5 “Because of the overlapping substance of the state and federal statutes, it is common for both the
state and federal agencies to become involved at various points in investigating the same claim. So
common, in fact, that the Wisconsin ERD and the Milwaukee District Office of the Federal EEOC are
parties to a detailed ‘worksharing agreement.” Aldrich v. LIRC, 2012 WI 53, 9 17-18, 341 Wis. 2d.
36, 814 N.W.2d 433.
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requiring arbitration of all employment-related disputes and one expressly allowing
the employee to file a claim with the EEOC or comparable state agency. Applying the
rule referenced in Goldmann Trust, the agency rights clause specifically allowing for
agency claims takes precedence over the general arbitration provision in the contract.

Second, it is also a rule that a construction of the agreement which gives reasonable
meaning to all provisions of the agreement is preferable to one that leaves part of the
language “useless or inexplicable or creates surplusage.” Id, at 147. To find that the
complainant is barred from filing an ERD claim based upon the general arbitration
provision would render the agency rights clause, which purports to carve out a specific
exception covering a class of cases that are not subject to the mandatory arbitration
rule, meaningless. The commission declines to engage in such a restrictive reading of
the agreement in this case.

Third, it is a well-established rule of contract law that ambiguous contract provisions
are to be construed against the drafter. See, Mastrobuono v. Shearson Lehman
Hutton, Inc., 514 U.S. 52, 62-63 (1995)(“Respondents drafted an ambiguous
document, and they cannot now claim the benefit of the doubt.”) This rule has
particular force where there is a substantial disparity of bargaining power between
the parties, and a standard form is supplied by the party drafting the form. Goebel v.
First Fed. Sav. & Loan Ass’n of Racine, 83 Wis. 2d 668, 675, 266 N.W.2d 352 (1978).
Thus, while the commission interprets the agency rights clause as expressly
protecting the complainant’s right to file an ERD claim, to the extent it could be found
that there was some ambiguity as to the meaning of the clause, that ambiguity should
be resolved against the respondent--the party who drafted the agreement--and not
the complainant.

Finally, if the commission could see some basis to conclude that the agency rights
clause did not serve to preserve the complainant’s rights before the ERD and that the
right to proceed in that forum did, in fact, remain waived notwithstanding that
clause--and the commission wishes to emphasize that it does not find this to be the
case--the commission would then need to consider whether the waiver was made
knowingly and voluntarily. A determination of whether a right has been knowingly
and voluntarily waived is based upon the totality of the circumstances,® and
consideration of the relevant factors in this case would indicate it was not. The
mandatory arbitration agreement that the complainant signed was drafted by the
respondent with no input from the complainant nor any opportunity for her to provide
such input. To the contrary, per the representations made by the respondent in its
motion to dismiss, the agreement is a document that all Menards employees are
required to sign upon beginning their employment. In her response to the

6 See, Sullivan v. State of Wisconsin, ERD Case No. CR200504170 (LIRC Sept. 27, 2007), for a
discussion of the “totality of circumstances” test the commission applies to determine whether there
has been a voluntary and knowing waiver of rights.
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respondent’s motion the complainant explained that English is not her first language,
and that the document was not presented to her in Spanish translation. She further
explained that she was not represented by an attorney at the time she signed the
agreement. These factors, combined with the fact that the agreement did not clearly
indicate that it constituted a complete and unequivocal waiver of the complainant’s
right to file an ERD complaint, given the presence of the agency rights clause and the
confusion such clause lent to the agreement, lead the commaission to conclude that the
complainant did not knowingly and voluntarily waive those rights.

For the reasons set forth above, the commission finds that the complainant did not
waive her rights to file and proceed with an ERD complaint by signing the mandatory
arbitration agreement. In reaching this result, the commission concludes that the
ERD and the EEOC are comparable agencies, such that an ERD complaint is covered
by the agency rights clause. The commission no longer follows Jonetz on that point.
The commission further concludes that the agency rights clause does, in fact, give the
complainant the right to file a complaint at the ERD and to allow the ERD to process
the complaint. Finally, as noted above, even if it could be found that the agency rights
clause does not serve to retain the complainant’s right to file and pursue an ERD
complaint, the commission would conclude that the waiver of that right was not made
knowingly or voluntarily where the complainant had no role in drafting the
agreement or any opportunity to negotiate its terms, is not a native English speaker,
was not represented by counsel, and where the wording of the agreement did not
amount to a clear and unequivocal waiver of the complainant’s rights. This matter is
therefore remanded to the ERD for a hearing and decision on the merits of the
complainant’s claim that she was discriminated against based on disability, in
violation of the Act.

cc: Jeffrey Leavell
William Kelly

Editor's note: Appealed to Circuit Court. Dismissed based upon confidential
settlement, October 3, 2024.
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