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The decision of the administrative law judge is affirmed. Accordingly, the complainant’s

complaint is dismissed.
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of this decision. If you seek judicial review, you must name the Labor and Industry Review
Commission as a respondent in the petition for judicial review.
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Procedural Posture
This case i1s before the commission to consider the complainant’s allegation that the
respondent discriminated against her in violation of the Wisconsin Fair Employment
Act. An administrative law judge for the Equal Rights Division of the Department of
Workforce Development held a hearing and issued a decision. The complainant filed
a timely petition for commission review.

The commission has considered the petition and the positions of the parties, and it
has reviewed the evidence submitted at the hearing. Based on its review, the
commission agrees with the decision of the administrative law judge, and it adopts
the findings and conclusions in that decision as its own.

Memorandum Opinion
The complainant worked for Transdev, the company that operates the Milwaukee
Streetcar service. She was hired as the operations and safety manager for Milwaukee
Streetcar while it was still in the testing and development stage, that is, before it
began providing rides to the public generally. She was hired with the expectation
that she would be promoted to the role of the Milwaukee Streetcar’s general manager,
but she never received that promotion and was discharged on July 16, 2018.

The complainant alleges that she that did not receive the training necessary to
become general manager, that the incumbent general manager (Darryll Simpson)
prevented her from functioning as a manager in any sense, that she was assigned
work as a streetcar driver as part of a trap to create an excuse to discharge her, and
that Simpson ultimately discharged her for a pretextual reason after she was in an
accident with a streetcar. She brings a claim under Wis. Stat. § 111.322(1), asserting
that Transdev discriminated against her on the basis of her sex—that is, treated her
less favorably than others because of her sex—by terminating her employment and
by discriminating against her in promotion and other conditions of employment.

Because the complainant asserts a disparate treatment theory, she must prove
discriminatory intent to prevail. Racine Unified Sch. Dist. v. LIRC, 164 Wis. 2d 567,
595, 476 N.W.2d 707 (Ct. App. 1991). Wisconsin courts presume discrimination, or a
discriminatory intent, when the complaining party makes out a prima facie case.
Puetz Motor Sales, Inc. v. LIRC, 126 Wis. 2d 168, 172-173, 376 N.W.2d 372 (Ct. App.
1985). In general, to establish a prima facie case of discrimination, a complainant
must show that she was a member of the protected group, and that the relevant
circumstances create an inference of discrimination, r.e., that others not in the
protected group were treated more favorably. Vick v. Marshfield Door System, ERD
Case No. CR200403297 (LIRC Jan. 31, 2007).

As stated by the court in Puetz Motor Sales, if a complainant establishes a prima
facie case, a presumption of discrimination arises, and
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[tlo rebut the presumption, the defendant need only articulate a
legitimate, nondiscriminatory reason for the action taken. The
complainant then must be given the opportunity to prove that the
proffered reason is merely a pretext for discrimination.

Puetz Motor Sales, 126 Wis. 2d at 173. That 1s, if a respondent articulates a
legitimate nondiscriminatory reason for discharge, the presumption of discrimination
falls away, Kovalic v. DEC Int’, Inc., 161 Wis. 2d 863, 875, 469 N.W.2d 224 (Ct. App.
1991), and the burden of proving the proffered reason was merely a pretext for
discrimination remains with the complainant. See, Puetz Motor Sale, 126 Wis. 2d at
172-73. See also, Sacred Heart Sch. Bd. v. LIRC, 157 Wis. 2d 638, 643, 460 N.W.2d
430 (Ct. App. 1990).

Regarding the assignment of work as a streetcar driver, the testimony of Transdev’s
general manager, Simpson, establishes that the assignment to work as a streetcar
driver was not a permanent demotion, but a temporary step during testing, done to
provide training to the complainant who had no prior commuter rail experience and
who one day would be supervising or working with streetcar drivers as operations
manager. The complainant has not proven that this reason is false or a pretext for
discrimination based on sex. Significantly, Transdev continued to pay the
complainant’s salary and, in fact, gave her a pay raise, suggesting that she would
eventually return to pure management work. The complainant herself testified that
when she was assigned streetcar driver work, Transdev was in the process of hiring
drivers, but had not actually hired any. And, most significantly, Simpson assigned
the same streetcar driving work to a male employee who had also been hired as a
manager—but who, like the complainant, had no prior rail transportation
experience—specifically maintenance manager Ray Zukauskas.

Transdev also articulated several reasons for discharging the complainant: (a) the
complainant negligently operated a streetcar on July 7, 2018, resulting in property
damage, (b) she violated Transdev rules by not using a flagger when leaving the
streetcar operations and maintenance facility (OMF), and (c) she violated Transdev
policy by failing to immediately report the July 7 accident and an earlier incident in
June 2018. The complainant, again, has not proven that these reasons were a pretext
for discrimination.

First, the complainant, by her own admission, drove the streetcar into the pit gate on
July 7, 2018, upon attempting to leave the station without a flagger. There is a video
of the incident in which she drove the streetcar into the pit gate, and it shows her
walking by the pit gate twice and that the gate visibly blocked the streetcar. The
complainant herself testified that part of a streetcar driver’s duties included a pre-
run inspection of the exterior of the streetcar. Had she done that properly, she would
have noticed the pit gate and opened it, regardless of whatever City project manager
Windsor might have said to her by radio from outside the OMF building that led her
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to believe she could safely proceed from the station. The incident was no doubt
unintentional, but it occurred, and it occurred because the complainant was
negligent.

The record is also clear that Transdev’s procedure was to use a flagger when exiting
the OMF facility. All of Transdev’s employees (including the complainant) who
testified agreed on that point, and trainer Cheryll Akers testified that she trained the
complainant on that requirement. The complainant’s attorney blames Simpson—
who was in North Carolina at the time of the accident—for the fact the complainant
had no flagger on July 7. However, it was the complainant who, in the final analysis,
attempted to leave the OMF without a flagger. She asked City project manager
Windsor for assistance, so she clearly was aware of the need for a flagger. It is true
that Windsor did not send a flagger in. However, Windsor worked for the City, not
Transdev, and he was not her supervisor, particularly during the process of moving
the streetcar from the OMF to the track on the city streets. Under these facts, the
complainant may be reasonably expected to have insisted on someone flagging for
her. Even if another Transdev employee was not available to flag, there were several
other individuals present, and the record indicates that during testing everyone,
including workers from the City and other employers, pitched in and helped with
duties such as flagging.

Further, the complainant was Transdev’s operations manager. She herself had a
hand in drafting Transdev’s safety procedures. Transdev could reasonably expect
that she comply with those procedures. Finally, the complainant’s argument that she
was discriminated against because she was not allowed to function independently as
a manager 1s at least somewhat inconsistent with blaming “management,” ie.,
Simpson, for the complainant’s failure to use a flagger, as Simpson did not assign a
specific person to that task.

Simpson also testified that the discharge was based in part on the complainant’s
failure to immediately report the incident. The complainant notes that City project
manager Windsor, while not her direct supervisor, was the City’s lead employee on
the Milwaukee Streetcar project, and he wanted to proceed with the testing before
complying with the formal incident reporting requirements. Indeed, email from
Windsor submitted during Transdev’s investigation of the accident states that
explicitly.2 On the other hand, Transdev’s procedure required immediate reporting
of any incident, and the complainant could have called Simpson immediately, and let
him deal with Windsor. In any event, the fact remains that the complainant
negligently crashed the streetcar into the pit gate, with the result that she damaged
the gate and the concrete floor of the OMF. She also attempted to exit the OMF
without a flagger, a clear violation of Transdev policy. Simpson, at least according to
his testimony, also had a report from another worker that she had previously failed

2 Complainant exhibit C-10, page ERD 107.
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to report striking an object during an evening run in June 2018. While Simpson’s
testimony regarding that report was hearsay (and was not wholly consistent), the
complainant’s own testimony about her considerable efforts to check for damage and
debris that evening in June calls into question her further testimony that she believed
that she did not actually hit anything. Again, she was Transdev’s operations
manager, who could in the future be expected to play a significant role in enforcing
its rules. Discharge might have been a severe penalty for her performance lapses,
but, the complainant has not shown they were merely a pretext for discrimination
based on sex.

In an attempt to show that sex discrimination played a role in assignment of the work
as a streetcar driver or the complainant’s ultimate discharge, the complainant also
points to Simpson’s after-the-fact testimony that he initially regarded his work
association with the complainant as a “good marriage” based on her prior work
experience, which he described as “nice,” and his characterization of her demeanor
when given the opportunity to drive the streetcar as “giddy.” In another case, perhaps
this phrasing—none of which actually occurred while the complainant was employed
by Transdev—might carry more weight. Here, however, the complainant admits that
she never complained to upper management about inappropriate or demeaning
gender-based remarks by Simpson during her actual employment.

It is true that if a trier of fact believes that an employer’s offered non-discriminatory
1s false, it may, in some cases, infer that the actual reason was a discriminatory
reason. Reeves v. Sanderson Plumbing Products, 530 U.S. 133, 120 S.Ct. 2097, 147
L.Ed. 105 (2000) However, the trier of fact must conclude both that the offered reason
1s “unpersuasive or obviously contrived” and that that falseness, together with the
evidence offered as the complainant’s prima facie case, permits an inference of illegal
discrimination. Here, the pit gate crashing, the failure to use a flagger, and the
failure to immediately report the incident are not contrived—they all clearly
happened, even under the complainant’s testimony alone. Again, the record also
establishes that Simpson also assigned a male manager, Zukauskas, to work as a
streetcar driver. On the other hand, there is no evidence that a male employee was
or would be treated more favorably than the complainant after driving a streetcar
into a gate, attempting to leave the OMF without a flagger, or failing to immediately
report an incident causing significant damage.

As noted above, the complainant also asserted that Transdev discriminated against
her on the basis of sex because Simpson did not allow her to function as a manager.
This claim is grounded in her testimony that Simpson overrode some of her
purchasing decisions, limited her outside contact, and did not allow her to speak at
meetings. However, these acts do not establish a prima facie case of discrimination
on the basis of sex or a bias based on sex. Many managers and supervisors
micromanage and refuse to delegate, but that alone does not prove someone was
treated differently because of their sex. In this case, the complainant could have

5
Tracy Harrington
ERD Case No. CR201901029



presented evidence that Simpson gave Ray Zukausas, a male with a management
position coordinate to the complainant’s, a free hand in the performance of his job
duties. She did not. Stated simply, the complainant has failed to show that a male
worker was treated more favorably than she in terms of the freedom to exercise
management functions.

Finally, in her brief, the complainant contends that the administrative law judge
made a number of erroneous findings. Upon review, the commission concludes that
the administrative law judge’s findings regarding the material facts are complete and
accurate. As set out above, those findings fully support the administrative law judge’s
legal conclusion that the complainant has failed to prove discrimination based upon
her sex, which the commission adopts and affirms.

cc: Attorney Brenda Lewison
Attorney Anne Mayette
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