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Procedural Posture

The complainant in this matter filed a complaint with the Equal Rights Division
(hereinafter “ERD”) of the Department of Workforce Development alleging that he
was discriminated against based upon his sex, sexual orientation, disability, and
because he engaged in conduct protected by the Wisconsin Fair Employment Act
(hereinafter “Act”), all in violation of the Act. After investigation, an equal rights
officer for the ERD issued an initial determination finding no probable cause to
believe that discrimination occurred and dismissing the complaint. The complainant
filed a timely appeal of the no probable cause determination, and the matter was
certified to hearing before an administrative law judge. However, prior to any
hearing, the respondent made a motion to dismiss the complaint on the ground that
the complainant had waived his rights to proceed before the ERD when he signed
an employment contract that contained a mandatory arbitration clause. The
administrative law judge issued a decision granting the motion to dismiss, and the
complainant has filed a petition for commission review of that decision.

Memorandum Opinion
When the complainant began his employment with the respondent he was required
to sign several employment policies drafted by the respondent, including a “Mutual
Agreement To Resolve Disputes And Arbitrate Claims.” That agreement specifies,
in part:

You and the Company are required to follow the grievance process set
forth in Section II(A) below and then, if necessary, the arbitration
process set forth in Section II(B) below with respect to any claims,
including any claims that could be brought in court.

For purposes of this Agreement, the term ‘claims” means any and all
disputes, claims or controversies arising out of your employment or the
termination of your employment which could be brought in a court,
Including, but not limited to, claims under the Age Discrimination in
Employment Act; Title VII of the Civil Rights Act of 1964; the Fair
Labor Standards Act; the Family and Medical Leave Act; the
Americans with Disabilities Act of 1990; Section 1981 through 1988 of
Title 42 of the United States Code; state and local anti-discrimination
laws;, and any other federal, state, or local law, ordinance or regulation,
and claims based on any public policy, contract, tort, or common law
and any claim for costs, fees, and other expenses or relief, including
attorney’s fees. Claims subject to this Agreement shall not include: (i)
claims relating to workers’ compensation benefits; (i) unemployment
compensation benefits; (iii) claims with respect to any stock plan,
employee pension or welfare benefit plan if that plan contains some
form of specific grievance or other procedure for the resolution of
disputes under the plan; (iv) claims filed with a federal, state or local
administrative agency (e.g., the NLRB, EEOC, etc.) or reporting of
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criminal activity to appropriate public authorities; and (v) claims
covered by a written employment contract signed by both parties which
provides for a specific, different form of dispute resolution in
accordance with that contract’s terms. (emphasis added)

A separate section of the contract entitled “Other Provisions,” states, in relevant
part:

This Agreement does not prohibit you from filing a claim with, or
participating in, any investigation conducted by any federal, state, or
local government agency. (emphasis added)

While, as the highlighted portions illustrate, the employment agreement specifically
indicates that all state employment discrimination claims which could be brought in
court must be resolved first through the employer’s internal grievance process and
then through arbitration, in the very same paragraph, and then again in the “Other
Provisions” section of the agreement, the agreement specifies that claims filed with
state administrative agencies are not subject to the contract.

It is a basic rule of contract construction that, where there is an apparent conflict
between a general and a specific contract provision, the latter controls. See,
Goldmann Trust v. Goldmann, 26 Wis. 2d 141, 148, 131 N.W.2d 902 (1965). Thus,
in a recent case in which an employment agreement generally required arbitration
of all employment-related disputes, but had a provision expressly allowing the
employee to file a claim with the EEOC or comparable state agency, the commission
found that the latter, more specific, provision applied. Acosta-Pena v. Menards,
ERD Case No. CR202002779 (LIRC May 24, 2024). Here, however, the conflict is
between two specific contract provisions, one that requires arbitration of all claims
involving state and local anti-discrimination laws and one that exempts claims filed
with a state agency. This direct conflict between two specific contractual provisions
has created an ambiguity in the contract.

Another rule of contract law is that ambiguous contract provisions should be
construed against the drafter of the agreement. See, Mastrobuono v. Shearson
Lehman Hutton, Inc., 514 U.S. 52, 62-63 (1995)(“Respondents drafted an ambiguous
document, and they cannot now claim the benefit of the doubt”). The rule that
ambiguities are construed against the drafter has particular force where there is a
substantial disparity of bargaining power between the parties and a standard form
1s supplied by the party drafting the form. Goebel v. First Fed. Sav. & Loan Ass’n of
Racine, 83 Wis. 2d 668, 675, 266 N.W.2d 352 (1978). That is exactly the situation
here; the respondent drafted the contract, with no input from the complainant, and
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then required the complainant to sign it as a condition of employment.! Thus, the
ambiguity in the employment agreement was created by the respondent and should
be resolved against the respondent, not the complainant.

For the reasons set forth above, the commission construes the arbitration
agreement as permitting the complainant to file his discrimination complaint with
the ERD. The matter is therefore remanded to the ERD so that it may continue to
process the complainant’s claim.

NOTE: The respondent has not submitted any argument to the commission in

CC:

response to the complainant’s petition for review. However, in its motion to
dismiss that was filed with the administrative law judge, the respondent
pointed out that in a prior decision, lonetz v. Menard, Inc., ERD Case No.
CR201700593 (LIRC March 13, 2018), the commission held that the ERD
has no authority to investigate or adjudicate claims that are subject to an
arbitration agreement, even when the agreement contains a so-called
“agency rights clause.” In a more recent decision, however, the commission
departed from the rationale set forth in Jonetz and concluded that an
employment contract with a mandatory arbitration provision that contained
an agency rights clause did provide an exception to the general principal
articulated in that contract that disputes must be resolved through binding
arbitration and allowed the ERD to process the complainant’s complaint.
Acosta-Pena v. Menards, ERD Case No. CR202002779 (LIRC May 24,
2024). The applicability of a mandatory arbitration agreement to an
employee’s ability to file a claim with the ERD must be decided on a case-
by-case basis.

Attorney Casey M. Kaiser

1 See, Claudia Ratica affidavit, Oct. 10, 2023, para. 13, stating that since at least 2015 the
respondent has used the same arbitration agreement for all new hires, and that the complainant was
required to digitally sign the agreement.
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