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Memorandum Opinion

A probable cause hearing in this matter was scheduled for 9:30 a.m. on April 16,
2024 at the State Office Building located at 819 North Sixth Street, in Milwaukee.
The complainant’s attorney, David Lang, appeared at the appointed date and time,
but the complainant did not. After the complainant’s attorney entered his
appearance, the administrative law judge waited half an hour to see if the
complainant himself would come and, when he did not, dismissed the complaint on
that basis.

In support of his decision to dismiss the complaint, the administrative law judge
cited Wis. Admin. Code DWD § 218.18(4), which provides, as follows:

FAILURE TO APPEAR AT HEARING. If the complainant fails to
appear at a hearing, either in person or by a representative authorized
to proceed on behalf of the complainant, the administrative law judge
shall dismiss the complaint. If a respondent fails to appear at hearing,
the hearing shall proceed as scheduled. If, within 10 days after the
date of the hearing, any party who fails to appear shows good cause in
writing for the failure to appear, the administrative law judge may
reopen the hearing.

The administrative rule that the administrative law judge relied upon to dismiss
the complaint clearly contemplates that a party may appear at a hearing “by a
representative authorized to proceed on behalf of the complainant.” Consequently,
where, as here, the complainant’s attorney appeared on the complainant’s behalf,
dismissal for failure to appear was not warranted. The issue, instead, was not that
the complainant failed to make an appearance at the hearing, but that because he
appeared only by his attorney and not in person, he introduced no evidence in
support of his case. As the commission explained in a previous matter presenting
the 1dentical issue:

While a complainant is not required as a /egal/ matter to be present at
her hearing as long as there is an appearance by counsel, the
complainant will often be required as a practical matter to be present
since she will frequently be an important witness in her own case. If a
complainant fails to appear personally at her hearing and her case
therefore fails of proof, the situation is functionally equivalent to one in
which the complainant appeared personally but some other important
witness failed unexpectedly to appear and the case failed for that
reason. In such cases, the Complainant (in the person of her attorney
in the first case, or personally in the second) has been confronted with
a surprise at hearing which impairs her ability to present her case.

The general rule in such a situation is that the party must request a
continuance to allow time to respond to the surprise absence of the
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witness. This requirement reflects the view that it would be improper
to grant rehearing to the proponent of an absent witness who had not
asked for a continuance because this would permit the party to
speculate on a favorable outcome in the first hearing. 58 Am.
Jur.2d, New Trial, § 105. If a continuance is requested and denied, and
if the case thereafter fails for lack of proof, the party can then move for
rehearing. In deciding on such a motion the appellate body would look
at the believability of the facts asserted as the reason for the absence
of the witness, the question of whether such a reason is legal good
cause for the absence, the question of whether the evidence which
allegedly would have been offered would have been material and would
have supported a different outcome, and any other factors appropriate
to such an inquiry.

Cooper v. Janlin Plastics, ERD Case No. 9120613 (LIRC June 5, 1992) (emphasis in
original).

In Cooper, the commission went on to explain that the complainant’s failure to
request a continuance was not fatal to his claim because:

Although Complainant’s counsel failed to move for a continuance when
his client failed to appear, in the somewhat unusual circumstances
here this will not preclude further consideration of Complainant’s
petition for commission review, which is in effect a request for an
opportunity for further hearing. While Complainant’s counsel should
have moved for a continuance, the ALJ’s handling of the situation
created the impression that it would have been futile to do so. Without
asking counsel for Complainant if he proposed to proceed, and with no
motion therefor having been made, the ALJ on his own motion ruled
that the complaint would be dismissed. Complainant’s counsel was
certainly not failing to seek a continuance in order to speculate on a
favorable outcome at the hearing.

In this case, the complainant’s attorney did not move for a continuance. However, as
in Cooper, because the administrative law judge dismissed the complaint without
first asking the complainant’s counsel whether he intended to proceed, the
complainant’s attorney would not have understood that there was any point in
doing so. The question, then, is whether the complainant (the absent witness) was
absent for a reason that is believable and that would establish good cause such as
would have warranted the granting of a continuance.

The facts surrounding the complainant’s absence from the hearing are as follows:

The hearing was scheduled to be held in person at the respondent’s request, with a

Haitian-Creole language interpreter present to assist the complainant. As indicated

above, it was set for 9:30 a.m. on April 16, 2024, at the State Office Building in
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downtown Milwaukee. On April 12, 2024, the administrative law judge notified the
parties that it might be necessary to convert to a virtual hearing because the
Interpreter was unable to appear in person and asked whether the parties objected.
On April 15, 2024, the day before the hearing, the complainant’s attorney responded
that the complainant required an in-person hearing. However, later that day the
complainant’s attorney notified the administrative law judge that the complainant
could appear virtually from his office, but lacked transportation to the State Office
Building. Attorney Lang went on to explain that he was planning to meet the
complainant at his office at 9:00 a.m. and stated that he did not believe he would be
able to contact the complainant prior to the hearing to change that plan.

The respondent’s attorney submitted an email in response, pointing out that there
is a bus line running directly between the complainant’s attorney’s office and the
State Office Building and attaching a bus schedule showing how the complainant
could get to the hearing location. The administrative law judge thereafter emailed
the parties explaining that the hearing would proceed in person, as planned. The
complainant’s attorney responded that the complainant had transportation issues
and preferred a virtual hearing. He reiterated that the complainant was planning
on coming to his office at 9:00 a.m. on the morning of the hearing and that he was
unable to reach the complainant to tell him otherwise. Attorney Lang had
previously told the complainant he was not sure whether the hearing would be held
in person or virtually, but that, if the former, Attorney Lang would drive the
complainant to the State Office Building. The administrative law judge responded
with an email clarifying that the hearing would be held in person, as originally
planned, and that the parties were expected to appear at 9:30 a.m. The
administrative law judge specified that if there was no appearance by the
complainant by 10:00 a.m., the complaint would be dismissed.

On the morning of the hearing the complainant’s attorney waited in his office for
the complainant to arrive, intending to drive him to the hearing location. When the
complainant still had not arrived at 9:10 a.m., his attorney left for the hearing
without him. The complainant arrived at his attorney’s office some time before
9:30 a.m., at which time the hearing was scheduled to start. In the meantime, the
hearing began and Attorney Lang entered his appearance on behalf of the
complainant. A few minutes after 9:30 a.m. the administrative law judge
temporarily paused the hearing to wait for the complainant to appear. The hearing
was to resume at 10:00 a.m. At approximately 9:46 a.m. the complainant’s attorney
received a call from someone in his office notifying him that the complainant was
there. At 9:56 a.m. a friend of the complainant’s contacted Attorney Lang to notify
him that he could get the complainant to the State Office Building in about 15
minutes. However, Attorney Lang did not answer his phone and the call went to
voicemail. Finally, at 9:59 a.m. the complainant left a voicemail message stating
that he was on his way to the hearing location. The complainant’s attorney did not
listen to these voicemail messages until after the hearing was dismissed, which

occurred a few minutes after 10:00 a.m. The complainant arrived at the hearing
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location at approximately 10:20 a.m. and was informed that his complaint had been
dismissed and that he had ten days in which to submit information showing good
cause for his failure to appear. Eight days later, the complainant filed a Motion to
Reopen, but the motion was denied.

The commission finds the complainant’s explanation for his failure to appear in
person at the hearing to be believable. It is undisputed that prior to the hearing the
complainant’s attorney communicated to the administrative law judge that he had
directed the complainant to report to his office at 9:00 a.m. for a hearing at
9:30 a.m. and that he could not reach him to convey a different plan. The
complainant, who was dependent upon another individual for a ride, did not get to
his attorney’s office by 9:00 a.m., per his arrangement with his attorney, but was
there before the 9:30 a.m. hearing time. When the complainant learned that the
hearing was proceeding in person he attempted to contact Attorney Lang and made
prompt arrangements for transportation to the hearing location, arriving there
shortly after the hearing was dismissed.

The commission further finds that these circumstances would have justified
ordering a continuance of the hearing, had one been requested. The complainant
was an essential witness in his own case and attempted to make a personal
appearance. His failure to do so was related to the fact that his attorney provided
incorrect and confusing information to him with respect to the hearing location,
advising him that it was not known if the hearing would be conducted virtually or
in person and instructing him to appear at his office at 9:00 a.m. for a 9:30 a.m.
hearing. The complainant clearly attempted to make a timely appearance at the
hearing and, once he discovered he was in the wrong location, made an effort to get
to the correct location as expeditiously as possible and to keep his attorney informed
of the situation. Dismissal of the complainant’s complaint was not required by rule,
given that his attorney had made an appearance on his behalf, and was a harsh
penalty for a slight delay in the appearance of a witness. This matter is therefore
remanded to the Division for a new hearing.

NOTE: Subsequent to filing the petition for review and supporting brief, the
complainant’s attorney filed a motion to be removed from the case. Based
on this request, the commission will delete Attorney Lang as the
complainant’s counsel of record; it is sending him a copy of this decision
solely for the purpose of informing him of this result.

cc: Atty. Daniel Finerty
Atty. Alexandra Chepov
Atty. David Lang
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