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The decision of the administrative law judge is set aside and the matter is remanded
to the Equal Rights Division for a hearing and decision on the merits.
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Procedural History

On July 31, 2023, the complainant filed a complaint with the Equal Rights Division
(hereinafter “Division”) of the Department of Workforce Development, arguing that
the respondent retaliated against her for filing a labor standards complaint, in
violation of the Wisconsin Fair Employment Act. An equal rights officer for the
Division issued an initial determination finding probable cause to believe
discrimination occurred and the matter was certified to hearing before an
administrative law judge.

The hearing in this matter was scheduled for June 25 and 26, 2024, to begin at
9:30 a.m. each day. The complainant failed to appear on June 25. She attempted to
appear on June 26, but was informed that the hearing had already been dismissed
based upon her failure to appear the previous day.! The complainant sent the
administrative law judge an email in which she explained that she inadvertently
wrote the incorrect dates on her calendar and thought the hearing was to begin a
day later than it was scheduled. She also explained that she was under a great deal
of personal stress and was finding it difficult to manage her affairs. Upon reviewing
those explanations, the administrative law judge concluded that the complainant
had not established good cause for failing to appear at the hearing and issued a
decision dismissing the complaint. The complainant has filed a petition for
commission review of that decision.

Memorandum Opinion
The administrative rules governing equal rights hearings provide that, if a
complainant fails to appear at the hearing, the administrative law judge shall
dismiss the complaint. However, if within 10 days after the date of the hearing, the
complainant shows good cause in writing for the failure to appear, the
administrative law judge may reopen the hearing. See, Wis. Admin. Code § DWD
218.18(4).

The standard to apply in determining whether good cause has been shown is
“excusable neglect,” meaning the degree of neglect that might have been the act of a
reasonably prudent person under the same circumstances. See, Wallace v. Laidlaw
Transit Inc., ERD Case No. CR200400852 (LIRC Feb. 24, 2005), and cases cited
therein; Giese v. Giese, 43 Wis. 2d 456, 461, 168 N.W.2d 832 (1969).

In her petition for commission review the complainant argues that she had good
cause for missing the hearing. She reiterates and expands upon the arguments she
raised before the administrative law judge. As indicated in the Procedural History
section above, the complainant told the administrative law judge that she put the
wrong dates on her calendar, marking it as June 26 and 27 rather than June 25 and
26. Therefore, she appeared on the second day of hearing rather than on the first
day. The complainant explained that she had been under a great deal of stress due

" The respondent did not appear on either day of the hearing.
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to issues associated with her job loss, was “experiencing a disruption in [her] mental
functionality” and was having trouble thinking straight.

The administrative law judge rejected these arguments and found that good cause
was not shown. In arriving at that determination, the administrative law judge
noted that the complainant did not present evidence that she was so debilitated she
was unable to manage her own affairs. However, a finding of good cause does not
require the complainant to demonstrate that it was completely beyond her control
to have appeared at the hearing. Rather, as indicated above, the complainant need
only demonstrate that she missed the hearing under circumstances that could be
described as “excusable neglect.”

The same good cause standard that applies to failures to appear at equal rights
hearings--excusable neglect--also applies to hearings involving unemployment
insurance. See, Wis. Stat. § 108.09(4)(d); Littlewood v. LIRC and Mainstream
Records, Inc., Case No. 84-CV-1751 (Waukesha Co. Cir. Ct. March 21, 1985), citing
Dugenske v. Dugenske, 80 Wis. 2d 64, 68, 257 N.W.2d 865 (1977). In that context,
the commission has traditionally held that mismarking a calendar is the type of
inadvertent error that may constitute good cause for failure to appear at a hearing.
See, Abdullah v. Milwaukee Public Schools, Ul Dec. Hearing No. 07602815MW
(LIRC June 29, 2007), and cases cited therein, and Fike v. Leathem Smith Lodge
Corporation of Door County, Ul Dec. Hearing No. 05401665AP (LIRC Nov. 4,
2005)(“For nearly 50 years the commission has generally held that such
mismarking of a calendar constitutes good cause for failing to appear.”)

Applying that standard to the case before it, the commission finds that the
complainant established good cause for missing the hearing. The complainant
intended to appear at the hearing but wrote the first date on her calendar in the
space immediately adjacent to the correct date. She attempted to appear at the
hearing on the second day, believing it was the first day of the hearing. The
complainant explained that she had been experiencing difficulty thinking straight
due to stress and other factors. Given these circumstances, the commission is
satisfied that the complainant demonstrated good cause for missing the hearing and
should be given another opportunity to present her case. The administrative law
judge’s decision dismissing the complaint is therefore set aside and the matter
remanded to the Division.
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