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MIL TON M . DIAMOND , "JOHN ENRIQUEZ , 
DOMINIC FUGARINO, LEO HENSJAK , 
GENET. HOWARD, WILLIAM W. KUENZI, 
RICHARD A. NOWAK, H. O'DONNELL, JR., 
H, _ O'DONNELL, SR., MARIE _M. O'DONNELL , 
CHARLES OGDEN, W ILLIE D. PONDS, 
F RED P. PRESTI, JOSEPH SANFELIPPO, 
CHARLES J . SANSONE, THOMAS SANSONE, 
ROBERT WJDISH, H ERMAN A . WETZEL , JR. , 
JOHN SPARACINO, PHILIP A . SPARACINO , 
ROBERT LEE COPELAND and J AMES W, 
W ILLIAMS , 

Case .No. 149-310 

Plaintiffs, MEMORANDUM DECISION 

vs. 

DEPARTMENT OF. INDUSTRY, L ABOR 
AND HUN\AN ·RELATIONS, 

--------------------------------------------------
BEFORE: HON, GEORGE R. CURRIE , Reserve Circuit Judge 

---------------------------------------------------------------

Each of the plaintiffs In th i s action has f iled an appeal pursuant to 

Sections 102 .2:J and 108. 10(4), W is . Stats. , of a November 21, 1975 , 

decision of the defend ant department which affirmed the appeal trlbunal's 

declsLon which determ ined that each p laintiff was. an " empl oyer" w\thln 

the meaning of sec. 108,02(4)(c), Stats. , and consequentl y subject to the 

payroll tax and reporting provisions or ch . ~08, Stat s , 

i 
Init ial determinations had been ma~e during the months of May and 

June, 1974 1 that atl but four of _the p\alntiffl\ were subject to the provislons 

or ch, 10B, Stats ,, effective January 1, 1972;- and p laintiffs H oward, 

l<uenzl , O'Donnell, and Wetzel were held to be so subj ect effective 

January 1 , 1973. T hese Ini tial determinati ons were appealed by the 

plaintiffs and the appeal tribunal conducted hearings on these appeals on 

J anuary 7, February 6 , and Febr uary 19, 1975 . The appeal tribunal 's 

decision of Mar-ch 3, 1975, affirmed all o f these lniti al determinations . 
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THE ISSUES 

The · plaintiffs r-alse these Issues: 

(1) Did the department mal<e a proper finding under sec. 

t08.0:2(3)(a), Stats,, that the 11drlvers11 of plaintlf'fs ' taxicabs . 

performed services for the plaintiff "owners'' of the cabs? 

(2)- Whether there ls ·credible evidence to support the findings 

made that the plaintiff "owners" were not exempt rro,n payroll 

contributions under the provisions of sec. l08,02(3){b), Stats,? 

THE APPLICABLE STA T'.JTES 

Sec . 108.02(3), Stats., provides : 

"(3) EMPL OYE , (a) 'Employe' means any Individual who ls 
or has been performing services for' an employing unit, In an 
employment, whether or not he Is paid direct ly by such employing 
unit; except as provided In par. (b). IF· a contractor performing 
services for an employing unit Is an emp\oye under this sub
section and not ,m employer s1,bject to the contribution provisions 
of this chapter, a person employed by the contractor ln fulfllment 
of hls contract with the employing unit shall be consider ed the 
employe of the employing unit . 

"(b) Paragraph (<1) shall not apply to an ind\vldual pel"formtng 
services for an employlng unit If the employing unlt satisfies the 
department as to both tha following conditions: 

11 1. That ~uoh Individual has been and will continue 
to be free from the employing unit's control or 
direction over the performance of hls services both 
under h i s contract and In fact; and 

"2. That such services have been performed In an 
independently established trade, business or 
profession In which the individual ls customarily 
engaged." 

SUMMARY O F EVIDENCE AND FINDINGS OF FACT 

Each of the plaintiffs owns a non-transferable taxlcab_...franchlse, 

som ~mes referred to as a permit , issued by the City of Milwaukee . 

T he holders of these franchises are referred to ln the f'lnd lngs of fact as 

"owners". By virtue of this franchi se each plaintiff " owner" I s allowed 

to operate one taxicab In and around the Clt y of Mllwaul<ee. In all cases 
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legal title to the franchised taxicab Is ln the plaintiff "owner" but In the 

cases or the plaintiffs Dj amond and Howard the actual owners are the 

driver s Cornelius and O'Donnell. 

Each plaintiff "owner" _has leased his franchi sed taxicab at least 

part of the time to a driver for a set perlod of time such as a month, 

week, or day, for a set fee, except the plaintiff H owar d. 

The arrangement between plaintiff Howard and the lessee O ' Donne\l 

I s that O 'Donnell, who actually owns the taxicab, title to which Is In 

Howard's name , pays nothing to Howard for the U!Je of the latter's 

franchise, It b<:!lng Howard's purpose to keep the franchise \n use until 

Howard's son ends his set'vi ce in the Navy . 

The plaintiff Diamond held a taxicab franchise whl le the driver 

Comellus owned a taxicab bvt had no franchise. Thet'e is a long wai ting 

Ust for, franchises so Corne I \us mad:. an arrangement with Diamond whereby 

title to the taxicab _was. placed ln Diamond' s name and Cornelius agreed 

to pay D iamond $45 per month for the right to operate under Diamond's 

franchise. The benefit which Diamond derives from Cornelius driving the 

taxicab Is lt keeps his franch ise from laps Ing . 

~;-vld;~ce was ~d.duced that any·- ;,owner" :ver exef'cised any control 

over the driver's operation of the leased taxicab in so far as provldlng the 

public with taxi service, and there was muct~ pos itive evidence that such 

----------.~ 
contr-ol was not exerclseo-..---..~ 

It is, the compensation earned by each 1dt'iver over and above expenses 

upon which the department Imposed an unemployment tax by its lnltial 

determlnatlons. 

The p\a\ntlffs' brief concedes that no material facts are in 

dispute. 

The appeal tribunal's mater.lat findings of fact read: 

3. 



r 

"MIL TO N M, O1.AMOND, et a\,, ct/b/a VETERAN TAXICAB 
*44 , hereina~er referred to as 'owner' or 'owners', ls a holder 
of a tax icap franchise g r anted by the · City of Milwaukee lo operate 
a taxicab on the streets of that city. Some 'owner(s)' are the only 
drivers of a taxicab operating under a specific franchise; 
some do not drive a taxicab under their franchi se but lease 
the taxicab to another person, hereinafter referred to as 
'driver' or 'drivers'; and some drive the taxlcab under their 
franchise part of the day and another 'driver(s)' drives at 
dlffereht hours of the day for an agreed _upon rental payment. 

"Some 'owner(s)' ovvn taxicabs, taximeters, radlos and other 
equipment and some do not. However, legal t itle to taxicabs 
Is always in the name of the 'owner', the same name appearing 
on the taxicab franchl se issued by the C.ity of Milwaukee. 
Public I iabll ity lnsu,-.ance pol icles for the protection of the 
pub I le must be in the name or the 'owner' . A metal plate 
with the name of the ' owner' and the franchise taxicab 
number must be affixed to the lnslde of the taxicab and the 
number must be painted on the taxicab fenders or body 
1nrormln9 the public of the name and number of the 'owner ' 
of the taxicab. 'Owner' must have his taxicab Inspected 
two times a·year and Is required to b~ -in the taxicab or 
accompany It at the tlme of actual Inspection by C\ty 
officials. 

"Most 'owner(s)' Involved herein lease taxicabs and equipment 
to 'drivers' for use as taxicabs and receive a mutually agreed 
upon rental fee from 'drivers'. Most arrangements between 
'owners' and 'drivers' are based on oral agreements at fees 
paid to 'owner' ranging from about $40 a month to about $85 
or $90 a week, with the exception of GENE T. HOWARO, d/b/a 
VETERAN TAXICAB #83, who leases h is taxicab franchise to a 
'driver' without a r ental payment . In most cases ' owner' 
requires 'drivers' d riving taxicabs to deposit the sum of $250 
In escrow, the deductible amount of public liabl \lty Insurance, 
in case a 'driver'. has an accident, This requirement indemnifies 
'owner' of any monetary liability caused by accidents of 'drlvers', 

"Most 'owners' subscribe to a radio dispatch service and 
pay from $60 to $90 a month for such service , 'Drivers' are 
permitted to use this radio dispatch service without any 
additional rental fee or payment. t,Jlos t 'owners' · pay for 
complete maintenance of the taxicab· such as repair service, 
new tires, battery, o il changes , etc., and 'owners' and 
'drivers' each pay for t he gasoline us~d by them w hen 
operating the taxicab. 

"The Milwaukee Code of Ordinances under which taxicabs are 
operated on c i ty streets and the . conditlons imposed on the 
'owner(s}' of a franchise r equi re the 'owner' to furnish 
safe and adequate service at just and reasonable r ates; 
require the 'owner' to exercise control ove r persons who 
drive the tr cabs In so far as u,e amoun t of hours such 
persons are allowed to drive a cab; requi res tM 'owner• 
to provide the 'driver' with dally tri p sheets for the 
driver to record certain Information; and makes taxicab 
rates binding on the ' owner' and ''driver' . 
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"If a 'driver' failed to perform h is services t o the 
satisfaction or 'owner' or abused the equipment used by 
him In p erforming such servi ces or through ac;:cidenta 
caused pub\ic liabllity insurance to be cancelled or 
premiums increased, 'owner' could refuse to allow use of 
the taxi cab or franchise gran ted by the city . The franchise 
gran ted by the City of Milwaukee to 'owner•' was not 
transf erable to 'driver' and •owner ' could r efuse, at any 
time , to permit 'drlver' f r om driving .a taxicab urider the 
franchise . The granter of the franchise - City of Milwaukee -
and th e public looked to 'owner' for safe operat ions of the 
taxicab . The relationship between 'owner' and 'driver' was 
terminable at wlll from which It can reasonably be found 
that •owner' had an inherent right t o control the manner in 
which 'driver• expended his t lme. The question Is not, as 
'owner' contended, whether control and direction was, In 
ract, exercised by •owner ' over 'driver' , but w hether 
'owner' had the rlght of direction and cont rol over 'driver'. 
It Is clear that 'owner' had the right oF direction and 
control over 'driver' in t he performance of services . . .. . 
"Under t he clrcumstances 'owners' failed to establish that 
'drivers' were free from control or dlrection over the 
performance of services both under oral cont racts of 
employment and In fact and that such services were performed 
In an Independently estab\lshed trade, business or profession 
In which they were customarily engaged. 

"The appeal tribunal therefore flnds that the 'drivers• were 
employes of the •owners', wlthin the meaning of Section 108.02(3) 
or the s t atutes. " (Emphas Is supp II ed . ) • 

THE COURT 'S DECISION 

A . A lleged Lack of a Proper Finding that Drivers 

Perforrr,ed Services for the "Owner-s " 

In T ransport 011, Inc. v. Cummings ,(197?), 54 Wis. '2d 256 , 

195 N.W. :;!d 649, the Supreme Court considered the issue or whether the 

Department ,o f Industry, Labor and Human R~ations had made the proper 

factua l determinations with respect to whether the respondent lessee of 

a service. station w as the employee of the appellant lessor under sec. 

108.02(3), Stats., and declared (p. 262), 

. Under Sec. 108 .02{3), Stats., a two-step 
process I s r equired to determine whether an Ind ividual is an 
' employee'. The first step i s to decide whether a person falls 
within the purview of Par . (3): That he is an 'ind lvidual who ls or 
has been per forming services for an employing unit, In an 
employment.' If the person meets the test of Par. (a), the 

second st ep ls to determine whether the individual Is exempted ~ 
both of the provisions of Par . (b) . 0 
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The Supreme Court held that lt was reversible error for the department 

to have failed to make a basic finding with regard to coverage under 

sec, 100.02 (3) (a), Stats. 

It ls obvious that the appeal tribunal In the instant case failed to 

adopt the two-step approach required by the holding ln the Transport Oil 

case. This, however, does not require that ~his Court remand the matter 
~ -:· ----------- --~ 

to the department to make a proper findlng under Par. (a) of sec. 

108,02(3), Stats . , If the appeal trlbvnal's findings of fact are such as 

to actually flnd that the drivers performed services for the . 'owners'. 

The Court is of the opinion that the underlined portions or the appeal 
I 

trlbvnal 's findings of fact , as quoted supra, are open to the reasonable 

construction that they constitute a Finding that the drivers did perform 

services for the "owners". Clearly that was the appeal tr ibunal's - - ·--··-- ,,_. . . .. ' .. ~ .... . . . . . 

Intent. The Court must assume that this also was the department's 

- -· 
Intent when· It affirmed the appeal tribunal's decision containing such 

f'lndln9s of fact . 

The drlvlng of the "owners "' cabs was the service which the dr\vers 

performed for the "owners", In cases ·Where the "owners" cJld not operate 

the franchised taxicab at all, this service kept the franchise alive, 

because unless the franchise was so exercised it would lapse and be lost, 

ln all cases where the "owners II received remuneration rrom the "drivers" , 

they did so as a result of the "drivers" oper<1tlng the leased taxicabs. 

Although the rentals were not dependent on t~e drivers operating the leased 

taxicabs, It ts a reasonable Inference that the only reason the lessees paid 
- · 

these rentals was in the expectatlon of making money through operating 

the leased vehicles. 

B. Credible Evidence Supporting t- lndings of Fact that Plaintiff 

"Owners" Were Not Exempt Under Par. {b) of Sec. 108,02(3),Stats. 

Par. (b) or sec. 108.02(3), Stats ., provides two conditions, both 

of whlch must concur, which wit\ exempt an alleged employing unit from - -
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having to pay unemployment tax, vi:z.., (1) the alleged employee has been 

and will be free from control of the alleged employlng ~nit In the 

perForm!ng of his services; and (2} these services were performed In an 

independently established trade, bus lness, or proression , 

It h as long bean held th at the principal . test for determining if a 

re l ationsh ip of employer -employee exists is whether the alleged employer 

has the right to determine t he details of the work . Scholz v. Industrial -- ~-
~ (1960) , 267 Wis. 3 1,•37 , 64 N.W. 2d 204, 65 N, W, 2d 1; 

Phaneuf v . Industrial Comm . (1953), 263 Wis , 3 76 , 376, 57 N.W. 2d 406. 

While this ls not a worker's compensation case .but an unemployment 

compensation case, t he Court Is satisfied that the statutory words 

"wi ll cont!nue to be f ree from the employl.ng unit's control or dlrectlqn" 

In par . (b) of sec . 108.02(3) are concerned with the r igh t of control . 

Ono of tho olomonls to be_ consldcr~9 In determining whether the 

alleged employing unit has the right or control ls whether the contract ls 

subject t o term!natlon at the will of the alleged employing unit. See 

Scholz v, Industrial Comm, supra, at page 38 . Here the evidence ls 

undisputed that the "owners" could have terminated the verbi:11 leases to th1:1 

drivers at any time. 
--. 

In the cases of the drivers Com ellus and O'Donnell l easing from 

pl aintiffs Diamond and Howard , where the lessees were the actual owners 

of the taxicabs, a ten-nlnatlon of the lease. would place the lessees under 

a serious handicap because they would then be without a taxicab franchi se 

\ 

under which t o operate their taxicabs . Therefore , even In these two 

s ituations it was a permissible r~asonable Inference for the appeal tribunal 

to draw that the lessor's right of instant termination gave him a right of 

A case very much In point is that of Kaus v . Unemploy ment 

Compensati on Commission (194 1), 230 Iowa 850, 299 N.W. 415 . 

• There, as here , the drivers "leased" vehicles from the franchise owners 
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for a set fee ror a set period of t ime under a verbal agreement terminable 

at will . The Iowa court held that (299 N. W. at pp. 417-4 19): 

"The c i ty ordinances requi re a license for anyon e engaging 
in the taxi business and the procurement of' insur ance for 
a bond for the benefit of those Injured or damaged through 
the negligence or misconduct of any driver , A violation 
of the or"Cllnances co,,stltutes a misdemeanor . Appellee 
procured such a _license and took out the requi red 
lnsut'ance covering himself and his employes wh!le 
operating the cabs. No such license was ever issued to 
any dt"lver. 

♦ •• 

" It is we\ t settl ed that a failure to exercise control does 
not mean that the r-!ght of control does not exist. A l so, 
that a ser vant may be given by his master much f reedom 
\n the method and me.ans w hereby he does his w ork 
(C ltation s omitted.) It should be remembered a l so that 
the absence from an agreement o f a provision recognizing 
the r ight of control does riot mean t hat no such right • 
exists . The r eservation of control Is presumed vnless 
the contrary appears . 

.. ., . 
"The fact that appel!ee procured a license to operate the 
cabs ha!l a bearing upon the relation between the part ies 
and indi cates that appellee and not the dri ver l s engaged 

• In the taxi business (Citations cm itted .... ) 

• • • 

"We think jt Is not Inconsistent with the employer- employe 
relationsh ip that the d river s can, if th ey see flt, reject 
calls which would prove unprofitable . Jones, Collect or v. 
Goodson and Scott , supr a . In the very natur e of things , 
no driver will pay $3 and furnish the gasoline to use a 
taxi for twelve hours and reject many caUs or make 
extensive personal use of tha, car . " 

The Supreme Court cf Iowa also rejected the argument advanced by plaintiffs 

I 
herein that the relationship between franchise owner and driver was merely 

that or bal\or and bailee. 

Plaint iffs' brief Cites K r ess Packing Co. v . Kottwi tz (1973), 

91 Wis , 2d 175, 2 12 N . w. 2d 97, for the pr oposition that only a bailment 

relationship existed where the only control exercisable by the "owner s" 

was llmlted to how the drivers cared for the physical condit ion of th e 

t axicabs and did not extend to the opel"ation thereof In carrying on the taxicab 
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business. The essential and material dlfference between the facts of 

that case and the. lnstant situation ts that the truck in the Kress Packing Co. 

case was not being operated under a franchise )which franchise the owrter 

had an interest {n protecting so as to gain an income therefrom. 

T he Court determines that upon the undispu ted evldence the appeal 

tribunal and the department could draw the reasonabl e inference set forth 

ln the findings of fact "that ' owner' had the dght and direction and control 

over 'drlver' In the performance of services", and "Under the c ircum

stances [the) 'owners' failed . to establish that 'drivers' were free from 

cont rol or direction over the performance of services . . . under oral 

contracts of employment. " The burden of proof to establish the exemption 

·provided In.par. (b) of sec. 108.02(3)1. Stats. , was upon the plain.tiffs 

and the appeal tribunal and the department we.-e not required t o draw the 

Inference that no rlght of control or direction existed In the plaintiff 

"owners" frorn the evidence that t he ''owners" had not exercised such control. 

The Court now turns to the finding of fact that under the clrcum-

5tances the "owners" failed to establish "that. such services (by the 

drivers) were performed In an independently established trade, business, 

or profession in which they wer.e customarily engaged. " Even If this 

findlng were to be held not to be supported by credible evidence, It wovld. 

not affect the outcome or the c;,.se because in on:ler to establish the 

exemptlo11 under par. (b) of sec . 108.02(3~'. ·Stats. , the ' plalntiffs are 

required to establish both lack of right of control In themselves, and 

that, the services performed by the drivers wkre in an Independently 

established trade, business, or profess ion in which the drivers are 

. customarily engaged. 

The Court Is of the opinion that the appeal tribunal and the 

department could reasonably conclude that there Is no Independent trade, 

buslness, or profession or taxicab driving In the City of Milwaukee 

divorced from ownership of the taxicabs. lt I s not , for example, s lmllar 

to the trade of a carpenter In which a carpenter' can carry on his trade 
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either as an Independent contractor contracting with the property owner, 

or 11s an employee of a contractor. The independent trade or business 

here lnvolved ls the taxicab business and that can only be carried on by 

means of ownership or one or more taxicabs franchised by the City. 

Jn Radl ey v. Commonwealth (1944), 291 Ky, 830, 181 S,W. 2d 4 17, 

the Kentucky Court of Appeals had before lt a "lease" arrangemeAt 

whereby taxicab drivers retained 30 percent of ~heir gross recelpts , 

The Kentucky taxicab licensing statute was very s imilar to the Mllwaukee 

taxicab Franchise ordinances , In lts declslon determining that the driver's 

were employees for the purposes of Kentucky's unemptoymel"\t compensation 

act, the Kentucky court declt\red (181 S .W. 2d at p. 418): 

" Under this (taxicab license] ~tatute it Is clearly the 
appellants, and not the drtvers, to whom the cars are 
purportedly leased , who ar-e engaged ln a taxi business, The 
·statutes contemplate that the driver who operates the taxi -
cab for the person hold ing the license ls an employe of the latter 
and not an independent contractor, It I s only the person who 
makes appllcatlon and receives a license that can be regarded 
as a taxicab operator." 

In Transport Q!!_, Inc. v . Cummings, supra, the Supreme Court 

stated (pp, 266-267): 

"' ... for an Individual to be customarily engaged in an 
independently established business, lt must be such a 
business as the person has a proprietary Interest In, an 
Interest which he alone controls and is able to sell or 
give away. 111 

.... 
"While the 'proprietary interest' test Is not found \n 

the statute [sec, 108.02{3)),lt Is the Interpretation given the statute 
by the department. This court has often said that practical 
Interpretations of ambiguous statutes cy the agency charged 
with the enforcement of the statutes are given great weight and 
are often decisive. . . . " 

The department In afflrming the appeal tribunal's decision 

In the Matter of the Contribution Liability and Status or Arrow C.ibs, Inc., 

Wis. U ,C, D igest, 1960, EE-432; 53-A-2S(C) held that taxicab ddvers who 

leased taxicabs on a mileage basis fr-om a taxicab company were 

nevertheless Its employees: 
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"The servlces performed by the drivers were not 
performed In an Independently establlshed trade, 
business or profession In which they were customarlly 
engaged . They had no business life apart from their 
association with appellant, and could not themselves form 
and operate a taxicab service independently without first 
establ (shlng a place or business and securing appr-oval from 
the common council of the city which they may or may not 
receive," 

The Court concludes that the finding made that the plalntlffs had 

not establ!shed that the services performed by the drivers were not ·In 

an Independently established .trade, business , or pr-ofesslon, Is supported 

by credible evidence. 

Let judgment be entered confirming the department's decision which 

ls the subject of this appeal. 

Dated this '.tl.ct;;ay of September, 1976. 

By the Court: 

Judge 




