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These two above entitled actions seek rev(ew of two decisions of 

the defendant <;!apartment dated Ja~uat)' 15, 1976, entered ln an unemploy-
• ' • 

ment compensation proceedlngs which adopted the· findlngs of fact of the 
. . 
appeai tribunal and affirmed the appeal trlbunal•s·declsion wlth respect to 

both defeAdant employees. No appearances have been entered by either 

defend".lnt employee In thls Court. Pursuant to •stlpu\atlon of counsel for 

plaintiff emplayer and the defendant department an order was entered by 

this Court dated March 2, 1976, signed by Judge Tori?hY, which con­

solidated the~e two cases for this review and for any subsequent appeals . 

STATEMENT OF FACTS 

The business of the plaintiff employer ls the operation of a Uquor 

store tn the Village of ·Menomonee Falls. At the time materlal to this 



controversy Harold Snyder was the store manager. 

The employer, because of a theft by an employee cashier in March, 

1975, decided ·it was advlsable to bond each of Its employees by a group 

pol-icy to be obtained from the Security· Insurance Company of HarJ;ford, • 

Connecticut. Snyder's testimony is not clear as to how many employees 

were to be bonded by the ~w ftdellty po_llcy. He testified at one point that 

the store had ten em1loyees, and at another ·point he stated that he and 

another employee were already bonded and that there were approximately 

six other employees to be bonded by the n~w pollcy. 

About April • 1, 1975, Snyder passed out 'prin~ed application forms 

~o • each employee to be bonded and requested each to fill out and sign the 

application form given the employee and then return lt to him. The 

defendants Marian Schubert and Wltriam Schmeckel _voiced objections to 

the application forms <1nd Snyder had repeated conV9rsations with the~, 

abo1,Jt their failure to complete and retum the forms, but to no avail, 

The employees were covered by a collective bargaining contract 

entered· Into ':"lith Local 444, R_etall Cl~rk•s Union. On Aprll 11, 1975, 

Burtak_, president of the unlon, wrote Sobel, the employer's counsel, a 

letter (Exhibit 4) stating that it had informed uni'on members not to sign 

the ftdetity bond applications, and .sugfesting a meeting with Sobel i:o 

discus~ the matter. Such a meeting was held about April 20,. 1975, 

at Burtak's office in the union headquarters attended by Sobel, ~rtak, ·and 

Mooz~nski. who was the buslness represent.i,tive and recording secretary 

of the union. Sobel was told that on the advice of legal counsel the union 

had objected to the language contained In the bond application form. After 

some discussion in which Sobel explained tf-}e employer's position _it was 

agreed that the union officers would_ again confer with their attorney and 

then would call Sobel. About May 16, 1975, Moczynski phoned Sobel 

and told him the union. had no objection to lts members s0ignlng the appiica- • 

ti.on form. There ls no testimony ·that this was communicated· to f':.:'1rs. 

Schubert and Schmechel on May 16th, Moczynskl testified the collect\ve 
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bargaining contract wlth the employer- contained no pr-ovlslon with respect 

to the bonding of employees, and tha~ the union never took the position 

that lhc employer was violatlno Uu1 cClntr-act by rt1quesUng the employee5 

to sign the ·appllcatlon Forms, 

Mrs, Schubert testified to having had a conversation with Sobel 

at the store in which he told her that if •she failed to sign the app\!catlon 

form she would "be let go", meaning she would be discharged. Schmechel 

testified that no one told him he would b~ discharged if he .did not sign 

the application form. 

About .May 12, 1976, Snyder posted this sign (Exhibit 1) by the 

time clock which reild: 

'!All Bonding Papers must be 
turned In by 5 PM Fri. 

5-16-7611 

Schubert and Schmechel railed to turn in to Snyder their slgned 

application forms and were discharged by letter from Sobel dated 

May 17, 1975, to each (Exhibit 3) which raad: 

. . . "This Is to inform you that your employment at the 
Pilgrim Liquor Stor,e is terminated, effective immediately,· 

• because of your refusal to comply with the request to fill 
out and sign the Fidelity Bond Appl !cation as. Is required 
of all our employes, 11 

Al.l the. oi:her employees who h4i been requested to complete and: 

return bond application forms had done so by May 16, 1975, except 

Schmechel 1s son. Schubert and Schmechel filed claims for unemployment 

• compensation but Schmechel's ·son d(d not. The department's deputy 

made initial determinations that ?chubert and Schmechel. had been discharged 

b(Jt' not for misconduct connected with their employment, and allowed 

benefits. 

The employer appealed from these two lnitial determinations and a 

joint hearing of the two appeals was held before an appeal tribunal on ' 

September 2, 1975, The appeal tr.lbunal Issued separ-ate decisions ln each 

appeal-on-September 16 1 1975, While the findings of fact in the t")IO 

decisions differ as to the nature of' the employment of Schubert and, 
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Schmechel and the -reasons advanced by each for not signing an application 

form, the last six paragraphs are identical and read: 

"The bond application form required that the employe 
agree ' ... to protect and lndemnlfy the said ·company against 
any loss, to damage or expense, including court costs and counsel 
fees, or any liability therefor, by reason of having executed such 
bond on my behalf, • . Any payments made in gocd falth by sald 
Company o,:i account of any such liability, whether or not it is 
actually liable therefor, ·shall be prlma facfe evidence of my 
llablllty hereunder. 1 • 

"The employe's refusal to slgn the bond application was 
justified due to the new financial re~ponslblHty it imposed upon 
her which had not been required prevlc;>usly. Her failure to sign 
the fidelity· bond application was not a wilful and substantial 
disregard of the employer's interest:s and of her duties and 
obl \gatlons to the employer. 

"The employer contended, in the alterr)atlve, that the 
employe voluntarily terminat.ed h~r employment due to her failure 
to apply for the bond. 

"The employe was told on her last day of work that her 
employmel"lt was terminated by the employer. The employer's 
letter of May 17tl;l stated that her employment was te·rminated 
because of her refusal to comply with the request to fill out and 
sign the fidelity bond appllcatlon; In a Circuit Court decision, Lt 
was held that a violation of an employing unit's work rules should 
not be deemed a voluntarily quitting where there was no intent 
to quit, Martha D, Gross v, DlLHR and-Globe.:.Union, Inc., 
Circuit Court of Dane County, Case No. 137-319, November 14, 
1973, Therefore, the employel"'s alternative contention that the 
.employe quit cannot be sustained. 

"The appeal tribunal therefore finds that In week 20 of 1975, 
• the employe dld not terminate her employment within the ·meaning 

of section 108,04(7)(a) of the strwtes. 

"The appeal tribunal· further finds tliat In w.eek 20 of 1975, 
the employe was dlscharged but not for mlsconduct connected with 
her employment within the meanlng of section 108.04(5) of the 
statutes. 

The d!i!cis!ons allowed benefits to each claimant lf otherwise 

eltgible, . 

THE ISSUES 

:The two issues to be resolved are these: 

(1-) Dld the claimant employees teNTilnate their employ'T'ent 

with the employer wlthln the meaning of sec. 108,04(7)(a), Stats.? 

(2) Were the employees discharged fo·r mlsconduet connected 

with their e!Tlployment within the meaning· of sec, 108,04(5);· Stats,? 
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APPLICABLE STATUTES 

Sec, 1 OB, 04(7) 

"VOLUNTARY TERMINATION OF EMPLCYMENT, 
(a) If an "employe termin;;itesc his employment with an employing 
unit, he shall be lneliglble for any benefits for the week of t_ermlna­
tlon and thereafter until he has again been employed w\thln at 
least 4 weeks tn each of which he worked at least 20 hours, 
except as hereinafter provided, 

"(b) Paragraph (a) shall hbt apply lf the department deter­
mines that the employe terminated hls employment wlth good cause 
attributable to the employing unit." 

Sec. 108. 04(5) 

hDJSCHARGE FOR MISCCWDl:.ICT. An employe's eliglbllt°ty, 
for benefits based on those credit weeks then accrued with 
respect to an employing unit, shall be barred for any week 
of unemployment completed after he has been discharged by the 
employing unit for misconduct conn!lcted with his employment; 
pr9vlded, moreover, that such employe shall be deemed 
tneilgible for benefits (from other previous employer accounts) 
for the week in which such discharge occurred and for the 3 next 
fol lowing weeks, 11 

THE COURT'S DECISION 

A, Whether Employees Terminated Their Employment 

In Dentlcl v. Indusfrlal Comm, (1953), 264 Wls. 181, 58-N.W. 

2d _717, the Supr_eme Court stated (p. 186): 

"When anc .employee shows that. he -intends to leave his 
employment and Indicates such lntention by word or manner 
of action, or by conduct lnconststent. with the contlnuation 
of the employee-employer relati_pnshlp, lt must be ·held, as 
the Industrial Comm"ission detertnlned here, that the employee 
Intended acnd did leave chis employment voluntarily._ . " 

l'.:herefore, ln light of the Supreme Court's analysis, a necessary 

element of ·a ter-mination of employment _by an employee ls the empl-0yee 1s 

actual poi;ltive "Intent to sever the employment relationship. 

The· employer's brief relies on ce_rtaln testimony and on the theory 

of con"structlve termination to substantiate the employer's contention that 

the two' employ,ees terminated" their own employment rather than having 

had their empl'oyment terminated by the employer as found by the appeal 

tr!~unal. 

The testimony relled upon by the employer was given by Snyder and 

ls· as follows: On one occasion he asked Schubert, 11 \Nhat are you going 
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to do if you don't sign It?" and she replied, "Well, then I Just have 

to quit," (Tr. 16). "!hereafter, shortly after 5:00 p.ni. on May 15, 

1975, he had a conversation with Schubert ln whlch she r-equested a 
statement from hlm that she was flred, and he said "No", that he didn't 

have ~thority to do something like that (Tr. 24,-25), 

However, Snyder also testified th~t when he refused to give Schubert 

the requested statement she asked, "Well, what do we do now?" and he 

reP,llep, "Well that was lt, she was just terminated." (Tr. 25), 

ln Schubert's testimony she was asked these questions and gave 

these answers (Tr, 38): 

A 

. Q 

A 

Q 

A 

Was there anyone from the company that told you 
you were dlscharged? 

I was let go on Friday, and on Monday I got a 
letter from Mr. Sobel. 

Did that \iptter say the words to the effect that you 
were discharged, your employment was terminated 
because--

Terminated. 

Did they say it was by them or by you? 

By -- By them." 

• All of the foregoing testimony when considered as a whole ls credible 

evidence to support the finding of fact 1that Schuberl ln week 20 of· 1975 
' f 

. ' 

did not terminate her employment ~ithln the meaning of sec. 1mL 04(7)(01), 

Stats. The appeal 'tribunal and the department could draw the reasonable 

infer,ence from· such testimony that there was no intent on Schubert's 

part to sever the·_employment relationship; 

No testimony was pointed to ln plalnttffis brief which it ls claimed 

showed any lntent on Schmechel's part to sever the employment relation­

ship other than refus;al to sign the application form_. It ls this refusal 

on both employees' part upon. which the employer grounds Its contentlon 

of .a constructive termination by the employees-. 

The single case 'cited by employer on the issue of constructlve 

quitting by the employee,s is Dentlci v, Industrial Comm,, supra. Jn 
I • 
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that case the. Comrl")(sstc,m had found that ·the employee had left his 

·empl.oyment voluntarily without good cause attributable to the employer 

within the meaning of sec. 108.04.(4)(b), Stats., (now sec, 1,os.04(7Xb)__, 

where the employee had refused to acc~pt ·a transfer to another departme!"lt 

because of the employer's lack of business with respect to the production 

in the department In which he was worklng, The employer refused to 

permit the e'"!"lployee to work In his original department and the employee 

r~fused to work In the department to. which transferred. The circuit court 

on• review reversed on the ground there ,had been a dlscha,rge b_y -the 

employer without just cause. The Supreme Court reversed the cira:ult 

·court and directed reinstatement of the Commission's decision. Nowhere 

In its decision did the Supreme· Court use the terminolo9¥ of a con-

struct!ve quitting, _but stated (p.··1ea): 

"13ut the fact_s disclosed show that it was not 
necessary for claimant to be without employment, that he 
had the alternative of accepting ·the job provided for by the 
transfer and continuing In the employ of the employer, or . 

. acting to terminate the relation· on hls own responsibility," 

Furthermore, ln Dentlcl, the employer had no choice but to ·trans­

fer .the employee. The ~ransfer was the only alternative to unemployment 

for Denticl ~ In the case a.t bar, the employer el.acted freely and 

voluntat:"ily to have !ts employees bonded. One who refuses to worl.<, in 

essence, refuses to. contln~e employmf.nt. It ls, In fact, a quitting,_ 

Thls ls, dtstlngulshable from the situation of a worker wlio declines to 

abide by a rule or requlrement of an employer and, as a result, loses 

his .or her employment. The rule or requirement ls not an essenUal 

qual_ity of employment; it ls anclllary. One who declines to abide by an 

employer's rule or requirement does not refuse to worl;: and does not 

ref1:1se to c;or::itlnu.e in employment. The resulting loss in employment is 

the c.holce and _decisi~n of the employer, not the employee. 

In the case of Martha D,· Gross v. DILHR and Globe-Union,. fnc·., 

Dane County Circuit Court-, Case No •. 187-319, November 14, 1978, the··_ 

Honorable Richard w; Bardwell presiding, the department held that the 
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plaintiff. qult her employment by absentlng herself from work for more 

than one week without proper notice In violation of a unlon contract 

provision, The court reversed the department's decision, holding that 

plaintiff did not quit but, ln fact,· was discharged by the employer. The 

declslon stated: 

"It would appear that the department ls tal~lng the 
posltlon that voluntary refusal to· fol low a company rule, 
regardless of the reason, ls t,;1ntamount to a voluntary 
termination or quitting on the part of the employe, We 
find no reported case so holding. 

11 If the department ls correct, the Neubeck rule would be 
abrogated. An employer could adopt detatred rules re hours, 
dress, etc. Any violation could be deemed a voluntary 
quitting, and the issue of discharge for cause would never 
arise. That tl1ls would be a step backward in administer-
Ing the Unemployment Compensation L.aw ls quite an 
understatement," 

The "Neubeck rule" referred to by Judge Bardwell (s the rule lald 

down in Boynton Cab ·co. v. Neubeck (1941), 237 Wis. 249, 259 N,W. 636, 

that limits "discharge for m\sconduct11 within-the meaning of sec, 108.04(5), 

Stats., to conduct evincing such wilfu~ or wanton disregard of the empl"oyer's 

interests as· ls found in standards of behavlor which the employer has the 

right to expect of his employee, or In carelessness or negllgence of 

such a degree or recurrence as to manifest equal culpablllty. 

The Covrt determines that this i:s not the proper case, if ever 

there be one, in which to adopt a determlnatlon 'of constructlve quitting on 

the part of the two employees. Therefore sec. foa. 04(5) is the pl:'oper 

statute to be applled In reacht·ng the merits of this controversy and not 

sec. 108.04(7)(b), The difference ln approach between the two statutes ls 

that under sec. 108.04(5) lt ls the conduct of_ the employee whlch ls 

evaluated for possible fault while unde.r sec, 108,04(7) it ls the conduct 

of the employer_ that ls so evaluated. 

B. Whether E:::mployees Were Dlscharged for Mlsconduct Within 

Meaning of Sec. 108. 04(5), Stats . 

The definition of misconduct for pµrposes of sec, 108.04(5) .which 

has been applted- by the Supreme Court In case ·after case is that set ,.forth 
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iri Boynton. Cab co·, v. Neubeck, supra. See Gregory v. Anderson (1961) 

14 Wis. 2d ·1so, 109 N,W .. 2d 675, and Cneese v. Industr.lal. Comm. -(1963), 

f?1 Wis. 2d 8, 123 N.W. 2d 553 .. 

Counsel f9r the parti'es ha~ aclvlsed the .Court that they ha,ve been 

unable In ·the"lr research to flnd any case Involving the discharge of an 

employee for refusing to sign an application for a fidelity bond ln connection 

wtth the employer bon:dlng ~he e·mptoyee. The •situation, however, is 

closely anF1,lagous to that of an ei-mployee vlolatlng a work rul_e. 

In the case of MHwaukee Tr·ansformer Co, .v. lndustr-lal Comm. 

(1964), ~2 Wis, 2d !502, 126 N.W. 2d 6, the Qourt stated (pp. 511-612): 

"When determining whether- a worker's ·conduct ls 
'misconduct' which will disquallfy him .from the benefits of the 
progr~m, the e~ployee•s behavior- must be constdet"ed ·as an 
lntentlonal and unreasonable interference ·wltl:l the employer's 
Inter-est. In considering whethet" a breach of company work. 
rL1les or collectlve-agreemont provlslorn, ls misconduct, the . 
'reasonableness' of the company rule· mi:1st Lio assesaed In 
l lght or the purpose of unemployment compensation rather than • 
solely In terms of efrlclent Industrial relations. _ We are less 
concerned with the 'reasonableness' of the rule from the point 
of view of labor-management relations, than wlth the 'unreason­
ableness' of the conduct of the employee in breach of the rule; 
The unemployment compensation statute is n9t a 'I lttle1 labor 
relations law, The critical question ls Whether- Mrs. St. John's. 
conduct was an Intentional .and unreasonable lnterference with her• 
amployet"'s interest, .regardless of what construction was put on • 
the rules or _the reasonableness of those rules." (Emphasis added.) 

. t' . 
In the case of Consolldated Con~ruction Co., Inc. v. ILHR Depart-

rnent (1976), 71 Wis, 2d 811,. 238 N.W. 2d 758, the Court addressed the 

issue of whether or- not the employee Casey's r!'lfusal to comply wlth his 

employer's grooming code constituted s_tatutory misconduct, and declared: 

"We would .emphasize that the ultimate legal quesl:lon here 
ls not whether Consolidated's grooming cocie was 'legally valid, or 
whether Consoltdated could discharge Mr. Casey for- hls refusal • 
f;o 9omply. The question Is only whether there was statutory 
.'misconduct'. The principle that vlolatlon of a valld worl<. rule. • 
may justify discharge but at the same time may nc;>t amoun.t to 
statutor:Y· 'mlscondu.ct' for Linemi;>loym~nt compensatton P!.!f"P9Ses has 
been. repeatedly recognized by this coul"t, 11 

The crucial question ls whether- the Instant employees' refusal° to 

sign the apptlcatlon .forms was an unreasonable Interference with the 

0 



employer's Interests, By adopting the appeal tribunal's flndlng of 

fact made with respect. to both employees, that their refusal to sign the 

bond application "was justified due to the new flnanclal responslbllity 

it imposed" upon them, the department has determined that such refusal 

was not an unreasonable interference wlth the employer's ·interests. 

The language ln the bo.nd appl !cation form to v,.,hich this finding of 

fact referred was that ·which required the employe 11 • • , to protect and 

indemnify the said Company against any loss, to damag·e· or expense, 

lnclud_ing court costs and counsel fee;s., or any liability therefor, by 

reason of havlng executed such bond on my behalf Any payments 

made in good faith by sald Company on account of any such liability, 

whether or not it ls ~ctually liable therefor, shall be prlma facie evidence 

of my liability hereunder." The word "Company" refers -to the Insurance 

company whtch was to issue the policy ln the nature of a fidelity bond. 

The employer contends that the above quoted provisions from 

the bond appl!cation form was merely a statement of the subrogation rights 

which the company would- have against the employee upon paying the employer 

for a loss sustained because of the employee's theft or embezzlement. 

The Court disagrees that this common law right of subrogation would 

include any right to recover attornl?Y ffes the company might have Incurred 
~ 

as an, expense in defending itself against the employer's c;lalm of loss. 

Fwrthermore, it is conceivable that the "prima fac!e evidence of llabllity 

provision could put the employee in suc;.:h an unfavorable position in court 

as to J?Otentlally increase the employee's l!ablllty. The employer has 

pointed to the fact that the union withdrew !ts objec~lon to the employees 

signing·. The Court considers this to be' Immaterial on the question of 

whether the _bond application provisions quoted supra imposed potential 

additional liabllity upon the employees. 

On oral argument counsel for the employer contended that Snyder 

had told Ss:hmechel ln the presence of Schubert that certain language ln 
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the application could be eliminated. The testimony does not support this 

contention that either employee could have •elimlnated any cif the printed 

language In the application form. 

Snyder's testimony on thls point was as follows (Tr. 31): 

"Q Old you suggest to elther one or was it both they 
should fill In whatever they could or wanted and then 
that would see about the rest of it? 

A I suggested that to everyone. 

Q Including Marian? 

A Y.es, 

Q Including Wttliam Schmechel? 

A In particular." 

Mrs. Schubert's testimony with respect to what Snyder stated In 

th(s respect '!Vas: 

"Q Now, according to the employer, they sa(d if you 
objected to parts of this, then just leave that part 
blank and maybe the insurance company--

A That was not told to me, He just wanted me to . 
slgn it. He told Bill that, but not me," (Tr,37-38). 

"Q 

A 

Now, you say. that Mr. Snyder dld remark 
to Bill and you--by 'Glll', you mean Mr, 
Schmechel, I assume, rlght--

i 
Right, ' 

tb you--. 

Q -- that he, Bill, could fill out yvhatever part of the 
form he chose to and not answer whatever part· he 
chose to and then they would see what would take 
place; did you hear· that -conversation--

A Yes. 

Q -- between Mr, Snyder and Mr. Schmechel? • 

A Yes," (Tr, 45-46). 

Schmechet gave no testimony with respect to this conversation wlth 

Snyder, rt ts apparent from the above quoted testimony that what Snyder 

to~d Schmechel was that he did not have· to f!1i ln the blanks In the appllca­

t{on form, and not that· the printed language of the form quoted ln the 

fln~lngs of fact could be .ellmlnated, The blanks In the application .form 
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were for the purpose of lnsertlng answers to questions asked the 

applicant., 

Whtie Schubert volced objection to the provision of the bond appltca­

tion containing the le1nguage therein quoted In the findings of fact, Schmechel 

did not. Hls objection was that the employer's request he complete and 

sign the form was an infringement of his rights as an American citizen. 

The Supreme Court in Consol ldated Construction Co, Inc. v. !LHR 

Departm'ent, supra, declared in a rule violation case that the ultimate question 

was not the validity of the rule but whether there was misconduct on the 

part of the discharged employee. Wh!le that is true, one of th~ elen:iehts 

of such misconduct is whether an interest of the employer was dtsregarded .. 

However, Boynton Cab Co. v. Neubeck, supra, I ays down the quallfi.cation 

that ln order for conduct to constitute mlscof!Cluct lt must be that which 

the emploYer "has the right to expect of the employee". While the 

instant employer had an interest in securing the employees' cooperation in 

seeuring thetr bonding, tt had no legltlmate Interest ln having them 

as.sumlng an additional Hablllty to the bonding company that they would• not 

1 have had but for thl:! signing of the particular bond application forms in 

question. Therefore, it was not unreasonable for Schmech~l to refuse to 

sign the appllcatlon form whatever -~he reason was that he advanced for 

such refusal. 

The Court has concluded that the department's decisions,which lnclude 

its adoption of the appeal tribunal's flndlngs of fact, must be confirmed. 

Let judgm~nt be entered conflrm!ng the two decisions of the depart-

ment here under review. 

Dated thls { 1fr.tt;;ay of November, 1976, 

Reserve of cuit Jdge 
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