STATE OF WISCONSIN CIRCUIT COURT  FOR DANE COUNTY

PILGRIM CENTER, INC.,
a/k/a PILGRIM LIQUOR STORE,

Plaintiff, Case No. 150-256
Vs,
WILLIAM A, SCHMECHEL., and
DERPARTMENT OF INDUSTRY,
LABOR, AND HUMAN RELATIONS,

Defendants.

MEMORANDUM DECISION

PILGRIM GENTER, INC.,
a/k/a PILGRIM. LIQUOR STORE,

Plaintiff, Case No, 150-257
V5,
MARIAN A. SCHUBERT, and
DEPARTMENT OF INDUSTRY,
LABOR, AND HUMAN RELATIONS,

Defendants.,

BEFORE HON. GEORGE R. CURRIE, Reserve Circuit Judge

These twé above entitled actions seek review of two decisions of
the defendant department dated Jahuaw 15, 1976, entered in an unemploy-
ment compensatlon proceedings which adopted the- Fmdtngs of fact of the
appeal tribunal and affirmed the appeal tribunal's decision with respect to
both defendant e'mptoyees. No ‘appearances have been entered by either
defend_ar)t employee in this Court, Pursuant to-stipulation of counsel for
plaintiff employer and the defendant department an order was entered by
this Court ;:!ated March 2, 1976, signed by Judge Torphy, which con-
solidated thalse two casegs for this review and F-or\ any subsequenl‘: appeals.,

STATEMENT OF FACTS

The business of the plaintiff employer {s the operation of a llguor

store (n the Village of ‘Menomonee Falls. At the time material to this



controversy Harold Snyder was the store manager.

The employer, because of a theft by an employee cashier in March,
1975, decided-it was advisable .to bond each of its employees by a group
policy to be obtained from the Security Irtst.lr*r:u'u:er Company of Hartford,
Connecticut. Snyder's testirnony is not clear as to how many employees
were to be bonded by the new fidelity policy., He testified at one point that
the store had ten emiloyees, and e;t another point he stated that he and

‘anofcher' employee were already bonded and that there were approximately
six other amph.:yeas to be bonded by th; n’ew'poltcy.

. Abolt April '1, 1975, Snyder passed out printed application forms
t;o'each employee to be bonded and requested each fo fill out and sign the' ‘
application form given the employee and then return it to him. The
defendants Marian Schubert and William .Schmeckel voiced objections to
the application forms and Snyder had repeated conversations with them ‘
about their failure to complete and return the forms, but to no avail.

The employees ;Nér"e covered by a collective bargalning contract
entered’ into with Local 444, Retail Clerk's Union. Oaj\ April 11, 1975,
Burtak, president of the union, wrote Sobet, the embloyer-'s counsel, a
letter (Exhibit 4) stating that it had informed union membérs not to sign
the fidelity bc?nd aﬁplications, and .sugg"esting a meeting with Sobel to
discuss. the matter. »Such é meeting was held about April 20, 1975,
at Buﬂ%k‘s office in the uni.or\ headquarters attended by Sobel, Burtak, ‘and

Mo‘cz‘yns'ki,' who was the business representative and recording secretary

of the union. Sobel was told that on the advice of légal counsel the union
had'objectéd to the language contained In the bond applicatlion form. After
some dlscu'ssie;m in which Sobel explained the employer's position it was
agr\eedlthat t;he union officers would agaln confer‘ with their attorney and
then would ca'l.IVSobel. Afbout May 16, '1975, Moczynski phoned Sobel

and tolc:l him the union had no objection to lts members s'ignlng the applica~’
tio;1 form. Thére Is no testimony ‘that this was communicated to Mrs.,

Schubekt and Schrmechel on May 16th. Moczynski testified the collective '
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bargaining conéract with the employer contalned no provision with respect
to the bonding of employees, and that the union never took the position
that the employer was viotatlng Whe contract by requesting 'tl'\e employees
to sign the ‘appllcation forms., ‘

Mrs Schubert testified to havmg had a conversation with Sobel
at the store in whlch he told her that if she failed to sign the application
form she would "be let go", meaning she would be discharged. Schmechel
testifigd that no one told him he would be dtscharg;ad if he did not sign |
the application form,

| Ab‘out. May 12, 1976,. Snyder posted this sign (Exhibit 1) by the
time clock which read:
"*All Bonding Paperé must be
turned ih by 58 PM Fri.
5—16-75"

Schubert and Schmechel failed to tur'kn in to Snyder their signed
application forms and‘ were discharged by letter from Sobel dated
May 17, 1975, to each (Exhibit 8) which read:

B . " This is to inform you that your employment at the

P{igr-lm Liquor Store is terminated, effective immediately,

‘because of your prefusal to comply with the request to fill

out and sign the Fidelity Bond Appllcation as is required

of all our employes,"

Al the,v other employeses who he{‘i been requested to compiete and
return bond application forms had done so by Masr 16, 1975, e#cept
Schmechel"s son. Schubert and Schmechel filed claims for unémp!oyment

: compensaﬂ.on but Schrechel's son did not. Theé department's deputy
made tniﬁal determinations that Schubert and Schmechel had been diScharged_
but not for misconduct connected with thelr employment, and allt;wed

- benefits. 4 .

‘T.he employer appealed from these two Initial determinations and a
joint hearing c;f the two appeals was held before an appeal tribunal on
Se'ptember_* 2, 1975. ‘The appeal tribunal issued separate dects;tons in each
appeabonASeptembel; 1é, 1975, While the findings of fapt in the two

decisions differ as to the nature of the employment of Schubert and.
AN
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Schmechel and the reasons advanced by each for not signing an application
form, the last six paragraphs are identical and read:

"The bond apptication form required that the employe
agree '. ., . to protect and Indemnify the said ‘Company against
any loss, to damage or expense, including court costs and counsel
fees, or any liability therefor, by reasoh of having executed such
bond on my behalf, . . Any payments made in good faith by sald
Company on account of any such liability, whether or not it is
actually liable therefor, -shall be prima facie evidence of my
ltability hereunder,' '

"The employe's refusal to sign the bond application was
justified due to the new financial responsibility it {mposed upon
her which had not been required previously. Her failure to sign
the fidelity bond application was not a wilful and substantial
disregard of the employer's interests and of her dutles and
obligations to the employer.

"The employer contended, in the alternative, that the
employe voluntarily terminated her employment due to her failure
to apply for the bond.

"The employe was told on her last day of work that her
employment was terminated by the employer. The employer's
letter of May 17th stated that her employment was terminated
because of her refusal to comply with the request to fill out and
sign the fidelity bond application. In a Cilrcuit Court decision, it
was held that a violation of an employing unit's work rules should
not be deemed a voluntarily quitting where there was no intent
to quit, Martha D, Gross v. DILHR and Globe-Union, Inc.,
Circuit Court of Dane County, Case No. 137-319, November 14,
1973. Therefore, the employer!s alternative contention that the
employe quit cannot be sustained.

"The appeal tribunal therefore finds that in week 20 of 1975,
" the employe did not terminate her employment within the ‘meaning
of section 108.04(7)@a) of the st’xtutes.

"The appeal tribunal further finds that in week 20 of 1975,
the employe was dlscharged but not for misconduct cennected with
her employment within the meaning of section 108.04(5) of the
statt_ltes.

The decisions allowed benefits to each claimant if otherwlise
eligible, .
THE ISSUES
The two issues to be resolved are theser

(1-) Did the claimant employees terminate their employment
with the employer within the meaning of sec. 108,04(7)(a), Stats.?

{2) Were the employees discharged for misconduet connected

with thelr employment within the meaning’ of sec., 108.04(5),” Stats.?
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APPLICABLE STATUTES

Sec. 108.04(7)

"WOLUNTARY TERMINATION OF EMPLOYMENT,
(a) If an ‘employe terminates his employment with an employing
unit, he shalt be ineligible for any benefits for the week of termina~
tion and thereafter untll he has agaln been employed within at
least 4 weeks In each of which he worked at least 20 hours,
except as hereinafter provided.

"(5) Paragraph (é) shall hot apply if the department deter-—
mines that the employe terminated his employment with good cause
attributable to the employing unit."

Sec. 108.04(5)

HDISCHARGE FOR MISCONDUCT. An employe's eligibility,
for benefits based on those credit weeks then accrued with
respect to an employing unlt, shall be barred for any week
of unemployment completed after he has been discharged by the
employling unit for misconduct connected with his employment;
provided, moreover, that such employe shall be deemed
ineligible for benefits (From other previous employer accounts)
for the week in which such discharge occurred and for the 3 néxt
following weeks,"

THE COURT'S DECISION |

A.  Whether 'Employees Terminated Their Employment

In Denticl v. Industrlal Comm. (1953), 264 Wis. 181, 568 -N.W.

2d 717, the Supreme Court stated (p. 186):‘
"When an.employee shows that he -intends to leave his
employment and indicates such intention by word or manner

of action, or by conduct lnconsistent. with the continuation

of the employee~employer r_elat‘ nship, It must be held, as

the Industrial Commission deterinined here, that the employee

intended and did leave his employment voluntarily. . ."

Therefors, in light of the Supreme Court's analysis, a necessary
element of 'a termination of employment by an employee is the employeée's
actual positive intent to sever the employment retationship.

The employer's brief relies on certain testimony and on the.theory
of constructive termination to substantiate the employer's contentlon that
the two empléyees.ter*minated-their own employment rather than having
had their empl‘oymént terminated by the employer as found by the appeal
tribunal. ] '

The testimony relled upen by the employer was given by Snyder and

s as follows: On one occasion he asked Schubert, "What are you going

P
!
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to do if you don't sign &?" and she replied, "Well, then ! just havé

te quit.". (Tr. 18). f]‘heréafter, shortly after 5:00 p.m. on May 15,
1975, he had a cc;nversatién with Schubert [n which she requested a
staternent from him that she was fired, and he said "No", that he didn't
have authority to do something like that (Tr. 24-25),

However, Snyder also testified th_at when he refused to glve Schubetrt
the requested statement she asked, "Well, what do we do now?" and he
replied, "Well that was it, she was just terminated." (Tr. 25),

In Schubert's testimony she was asl.<ed these gquestions and gave
these answers (Tr, 38)

"Q Was there anyone from the company that told you
you were discharged?

A 1 was let go on Friday, and on Monday [ got a
fetter from Mr. Sobel.

Q Did that letter say the words to the effect that you
were discharged, your employment was tepminated
because——

A . Terminated.

Q Did they say it was by them or by you?

A By —— By them."

" All of the foregoing testimony when considered as a whole is credible

evidence to support thel finding of fact gthét Schuberl 1n week 20 of 1975
did not terminate her amployment within the meaﬁiﬁg of sec. 108.04(7)a),
Stats. The appeal tribunal and the department could draw the reasonabie
inference from such testimony that there was no intent on échubert's
part td sever the’_empléyment relationships

No testimony was pointed tp in btatntiﬁ"is brief which it is claimed
showed any intent on Schmechel's part to sever the employment relation-
ship ofher than refusal to sign the application f.ol';m, It ts this refusal
on both e’mployées' part upon which the employer grounds .lts contentton

of .a constructive termination by the employees.

Tk{e single case ‘cited by employer on the issue‘ of constructive

quitting by the employees is Dentici v. Industrial Comm., supra. In
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that case the Commission had found that the employee had_ left his
‘employment vo.luntar'ily without good cause attributable to thle employer
within the meaning of sec. 108.04(4Xb), Stats., (now sec. 1_08.04(7)(b))
where the employee had refused to accept a transfer to ancther department
because of the employer's lack of business with respect to the production
in the department in which he was working. The employer refused to |
permit the employee to work In his original department and the employee
rgafuséd to work in the department to which transferred. The circuit cou-r‘t
on -review reversed on 'the ground there .had been a discharge by the
én’ip’loyeb without just cause, The Supreme Court r‘ev;ar'se_d the circuit
:cc;'ur;t and directed reinstatement of the Commission's decision. Nowhere
.in it}'s decislon did the Suprei‘ne’ Court use the terminology of a con-
structive quitting, but stated (p. 188):

' "3ut the facts disclosed show that it was not

necessary for claimant to be without employment, that he

had the alternative of accepting the job provided for by the

transfer and continulng in the employ of the employer, or

.acting to terminate the relation on his own responsibility,”

F"urther;more, in Dentici, the employer had no choice but.to ‘trans—

fer the employee. The transfer was the only alternative to unemployment
for Dentici. In the case at bar, the employer elected freely and
voluntarily to have its employees bonded. One who prefuses to work, in
essaence, refuses to. cohtinﬁe emplc‘)ymgnt. It ts, In fact, a quitting.
.This is distinguishable from the situation of a—wo.r\ker who declines to
abide by a rule or requirerment of an empioyer af'sd, as a résutt, loses
his Aonl~ her'. employment, The rule or requirement is not an essential
quality of emplo.yment; it is ancillary. One who declines to abide by an
émplbyer‘s rule or requirement does not refuse to wor*l; and does not

refuse to continue in employment. The resulting loss in employment is

the cholce and decision of the employer, not the employee.

In the case of Martha D, Gross v. DILHR and Globe-Union,. Inc.,
Da]pa County Circuit Court,; Case No,. 137-319, November 14, 1973, the”
Homorable Richard W. Bardwell presiding, the department held that the
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plaintiff quit her employment by absenting herself from work for more
than one -week without proper notice in violation of a union contract
provision, The court reversed the departl;a'\ent‘_s decision, holding that
plaintiff did not quit but, In fact, was discharged by the erhployer. The
decision stated: .

"It would appear that the department is taking the
position that voluntary refusal to follow a company rule,
regardless of the reason, ls tantamount to a voluntary
termination or quitting on the part of the employe. We
find no reported case so holding.

"If the department is correct, the Neubeck rule would be
abrogated, An employer could adopt detaited rules ré hours,

> dress, etc. Any violation could be deemed a voluntary
quitting, and the issue of dlscharge for cause would never
arise, That this would be a step backward (n administer-
ing the Unemployment Compensation Law is quile an
understatement. " .

The "Neubeck rule" referred to by Judge Bardwell Is the rule lald

down in Boynton Cab Co. v. Neubeck (1941), 287 Wis. 249, 259 N,W,. 636,

that limits "discharge for misconduct" within -the meaning of sec, 108.04(5),
Stats., to conduct evincing such wilful or wanton disregard of the employer's

interests as is found in standards of behavior which the employer has the

right to expect of his employee, or in carelessness or negligence of

such a degree or recurrence as to manifest egual culpability.

The Court determines that this gls not fhe proper case, if ever
there be one, in which to adopt a determination 'o;’ constr'uct_ive quitting on
the part of the twaA employees, Therefore sec. 108.04(5) is the proper
statute to t:;e applied tn reachi‘ng‘ﬁhe merits of this controversy ;md not
sec. 108;04(7)(‘b). The difference in approagh between the two statutes is
'that under sec. 108.04(5) It is the conduct of the employee which is
évaluate?d for possible fa;.Jlt wHiEe under sec. 10B.04(7) it‘ is the conduct
of the er;'lployer" that is so evaluated. |

B. Whether Employees Were Discharged for Misconduct Within )

Meaning of Sec, 108.04(5), Stats.
The definition of misconduct for purposes of sec. 1 08.04(5) .which

hasv been applied- by the Supreme Court in case after case is that set forth
o 8 ' :



in Boynton. Cab Co. v. Neubeck, supra, See Gregor‘y‘v. Anderson (1961)

14 Wis. 2d 180, 109 N.W. 2d 675, and Cﬁeese'v.v Industn{al. Comm. (1968),
21 Wis. 2d 8, 123 N.W, 2d 5583.

Counsel for the parti'a; have advised the Court that they have been
unable In their research to find any case lnvol;/tng fhe discharge of an
employee for refusing to sign a;n application for a fidelity bond in connection
with the employer bonding the e'mployae. The situation, however, is
closely analagous to that of an employee violatlng a work rule.

[n the case of Milwaukee Transformer Co. v. Industrial Comm.

(1964), 22 Wis, 2d 502, 126 N.W, 2d 6, the Court stated (pp. 511-512):

"When determining whether a worker's conduct is
'misconduct' which will disqualify him from the benefits of the
program, the employee's behavior must be considered ‘as an
intentional and unreasonable interference with the employer's
interest, In considering whether a breach of company work.
rules or collectlve—agreement provisions (8 misconduct, the
'reasonableness! of tha company rule' must be assessed In
ilght of the purpose of unemployment compensatien rather than-
solely in terms of efficlient industrial relations. . We are less
concerned with the 'reasonableness' of the rule from the point
of view of labor-management relatfons, than with the 'unreason-
ableness® of the conduct of the employee in breach of the rule;
The unemployment compensation statute is not a ‘'little' labor
relations law, The critical question is whether Mprs. St. John's .
‘conduct was an Intentional and unreasonable tnterference with her -
ermployer's interest, .regardless of what construction was put on
the rules or the reasonableness of those rules." (Emphasis added. )

il’
In the case of Consolidated Construction Co., Inc. v. ILLHR Depart-

ment (1976), 71 Wis, 2d 811, 238 N.W. 2d 758, the Court addressed the
issue of wf'}ether\ or not the employse Casey's refusal to comply with his
employer"s ghooming code constituted statutory mlsconduct, and declared:

"We would emphasize that the ultimate legal question here
is not whether Consolidated's greoming code was l18gally valld, or
whether Consolidated could discharge Mr., Casey for his refusal
to comply. The guestion {s only whether there was statutory
!misconduct'. . The principle that violation of a valid work rute *
may justify discharge but at the same time may not amount te
statutory. 'misconduct' for unemployment compensation purposes has
been répeatediy recognized by this court,®

The cruclal question ls whether the Instant employees' refusal to

sign the application forrs was an unreésqnable interference wlith the
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employer's interests. By adopting the appeat‘ tribunal's finding of
fact made with respect. to both employees, that thelr refusal to el.ign the

bond application "was justified due to the new financial responsibility
it'lmposed" upon them, the department has determined that such refusal

-was not an unreasonable interference with the em‘ployer’s interests.

The language in the bond appl[cat{_on form to which this finding of
fact referred was that which required the employe ", . . to protect and
indemnify the said éompany against any loss, to damag‘e' or expense,
including court costs and counsel fees, or any liability therefor, by
reason of having executed such bond on my behalf . . . Any paymanté
made in good faith by sald Company on account of an},f such llability,
'wﬁether or not Ft is actually [iable therefor, shall be prima facie evidence
of my liabitity héreunder‘." The word "Company" refers to the Insurance
" cormpany which wﬁs to issue the policy in the nature of a fidelity lbond.

The emplpy;er\ contends that the above q\.‘zoted provisions from
the bond application form was merely a statemént of th‘e s.ubrogation rights
which the company would have against the employee upon paying the employer
for a 1955 sustained because of the employee's theft or embezzlement,
vThe Court disagrees that this corv;mon law right of subrogation wouid
include any right to recover attorney fg'es the company might have tncurred
as an expense in defeﬁdlng itself ;gainst the emvp!‘oyerﬂs ctaim of loss.
i’;ur'thermor-e, it is concelvable that the prima facle evidence of lHabitity
provision could put the emplt;yee in such an unfavorable position in court
as to potentially increase the employe;a's liability. The employer has
pointed to the fact that the unlon withdrew its objed_:ion to the employeeg
sl’gnin'g'. The Court co;'lside.r*s this to be'immaterial on the question of
whei:her' the _i:;ond. a.ppltcat.ion pro;fisions quoted supra impos’ed poténttal
"1 additional Iiabl'li.ty upon .the employeés.

On oral argument counsel for the employer contended that Snydenr

had told Schmechel in the presence of Schubert that certain language in
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the application could be eliminated. The testimony dbes not support this

contention that either employee could have seliminated any of the printed

language in the apblication form.

Snyder's testimony on thls point was as follows (Tr. 81}

Did you suggest to elther one or was it both they

n
“ should fill in whatever they could or wanted and then
that would see about the rest of it?
A 1 suggested that to everyone.
Q Including Marian?
A Yes.
Q Including Witliam Schmechel?
A In particular."
: " Mrs. Schubert's testimony with respect to what Snyder statéd in

this respect was:

IIQ

"Q

Q

A

.Now, according to the employer, éhey said if you

objected to parts of this, then just leave that part
btank and maybe the insurance company--—

That was not told to me. He Just wanted me to .
sign it. He told Bill that, but not me." (Tr.37-38).

Now, you say.that Mpr. Snyder did remark to you-=~ .
to Bill and you-~by 'Biil', you mean Mr,
Schmechel, 1 assume, right——

‘A '
Right. ! ‘
~— that he, Bill, could fill out whatéver part of the
form he chose to and not answer whatever part he
chose to and then they would see what would take
ptace; did you hear that -conversation-—

Yes.
-- batween Mr. Snyder and Mr. Schmechel?”

Yes." (Tr. 45-48),

Schmechel gave no testimony with respect to this conversation with

' ’ ' Snyder., It is apparent from the above quoted testimony that what Snyder

told Schmechel was that he dld not have: to fill in the blanks In the applica-

'cion form, and not that the printed language of the f‘or‘m quoted in the

flhdings of fact could be .eliminated, The blanks in the application form

¢
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were for the purpose of inserting answers to questions asked the
applicant,
. :

While Schubert voiced objection to the provision of the bond applica-
tion containing the language therein quoted in the findings of fact, Schmechel
did not. His objection was that the employerts request he complete and
sign the form was an iInfringement of his rights as an American citizen.

The Supreme Court in Consolidatéed Construction Co, Inc. v. ILHR

:

Depar‘tmént, supra, declared in a rule violation case that the ultimate question

was not the validity of the rule but whether there was misconduct on the
part of the discharged employee. While that is true, one of the elements
of such misconduct is whether an interest of the employer was dlsregarded.

However, Boynton Cab Co. v. Neubeck, supra, lays down the qualification

that in order for conduct to constitute rﬁisconduct it must be that which

the employer "haé the right to expect of the employee’., While the

instant empféyer‘ had an interest in set.:ur‘ing the employees' cooperation in
securing thelr bonding, It had no legitimate interest in having them
assuming an additional liability to the bonding company that they would: not
, have had but for the signing of the particular bond application forms in

questioh. Therefore, it was not unreasonable for Schmechel to refuse to
sign the application .‘for‘m whatever the reason was that he advanced for
such refusat. ' g

The Court has concluded that the departme;mt’s decisions,which include
its adoption of the appeal tribunal's findings of fact, must be confirmed.

Let judgment be entered confirming the two decisions of the depart-
ment heré under review. |

Dated this (’f;fﬁay of November, 1976,

By the Co-r}:
o7

Il

Reserve Oibcuit Judge
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