Appendix

STATE OF WISCONSIN CIRCUIT COURT DAMWE COUNTY

MILWRUKEE COUNTY,

Plaintiff, MEMORANDUM DECISION

Vs,

STATE OF WISCONSIN

LABOR ARD THDUSTRY

REVIEW COMMIESION and Case No, 78~CV-43
JOYCE E. SHERMAN,

Pefendants.

BEFORE: HOW. GEORGE R. CURRIE, Reserve Circuvit Judge

This is an action by the plaintiff County to revicw a
decision of the defendant Commission dated July 2@, 1978,
entered in an unemployment compensation proceeding. This
decision reversed a decision of the appeal tribunal in favor of
the County and determined that the defendant Sherman {hereafter
ithe employee) was eligible for unemployment benefits, if other-

wise gualified,

FINDINGS OF APPEAL TRIBUNAL

The appeal tribunal had made the following findings of

fact:
"The employe worked for ahout 22 months as a
clerk stencgrapher for the employer, a municipality.
Her Jast day of work was Docember 30, 19786 (week 1
of 1977).

As a gualification for employment the employe
was required to be a resident of Milwaukee County
and maintain such residence throughout the period
0f her emgloyment, At the time of hire, she was a
bona fide resident of Milwaukee County. In August
of 1976 ghe moved out of Milwsukee County and
signed a certificate of residence to that effect.
When she did not move back into Milwaukee County by
December 21, 1976 (week 1 of 1977), the end of the
grace period, the employer regarded her actions as
& gulitting.

The emnploye contanded thet che did net guit
her employment, but rather was forced Lo resign.
Howaver, she was aware of ULz residence requirement
at the time she initially gualified for rer position.
Notice of this rule was pested ab varioes locaticns
throvghout hexr place of work. In addition, she
waz given sufficient time Uo iove back intno the
County and reestaklish residency. She clected not
to return to Milwaukee County. Her actions severed
the continuing employer-employe relationship and
constituted z voluntary termination of employment.

Although the rule may have been a hardship for
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"The employe worked during about 22 months as
a clerk-stensarapher for the employer, a county,
Her last day of woix was Decembar 35, 1576 (week 1
of 1977).

Somatime prior to Auagust 1, 14748 {(week 32}, the
employe informed hey supervisor that she and bher
husband were puchasing a home located cutside the
emplover's county and that zhe would move thers on
zugust 1, 1976 (wsek 32). When 50 notified, her
supervisor gave her no indication that such a move
vould terminete the employment relaticenshig., On
or about August 2, 1976 {waeck 22), the employer
notified all its workers that a residercy rule would
ke enforced effective December 31, 1976 (week 1 of
1977). sShortly thersaflter in hugust of 1976 her
suparvisor directed her to resign effective
December 31, 1976 (week 1 of 1977) because s5he was
in violation of the employer's residency rule., She
was afforded no option to move back inioc the county
in orcer to continus her employment. Furthermore,
she believed that the rule would be selectively
enforced by the emplover,

The employe's resignetiocn was submitted in the
good faith helief that the employment relationship
would not be continued., Under the clrocumstances,
termination of the employment relationship was
clearly initiated and induced by the employver and
cannot be considered, for unemployment compensation
purposes, as 2 voluntary guitting.

The Commission therefore finds that in week 1
of 1977, the emplove did not voluntarily terminate
her employment, within the meaning of zection
108.04{7)(a) of the statutes."

The Comuission appended this memorandum to its decision
immediztely below the three signatures of the Commissioner:

"WOTE: The Commizsion considers that the appeal
tribunal failed to considor chet although the
employer may have had a resldency rule for many
Yesrs, no attempt Lo enforce this rule wes made

(MR

until irvncdiately alter the employe purchaicd her
home and that, although the employer had rnowledge



that the employe planned to purchase the home, the
employer did not warn the employe that attempts would
be made to enferce its rule in Lhe future. FPurther-
more, the acpeal tribunal failcd te considger that
the employve was afforded no cption of moving or

. resigninpg."

THE ISSUES

s

The court deems that the issues to be resolved are:

(1) Whether the Commission made material findings of

fact that are not supported by credible evidence,

(2} Whether the Commission made an erronecus

determination zs a matter of law in determining that

the employee's terminpation of her employment was not &
veluntary quitting within the meaning of sec. 108.04(7) (2),
Stats., and by reversing the appesl tribunal's determina-

. tion that such guitting was not within any of the

exceptions to such statute.

THE COURT'S DECISION

A. Whether Commission's Findings of Fact Are Not Supported

by Credible Evidence,

(1) Finding that Employee had Informed Superviscr

Prior to August 1, 1976, of Contermplated Purchase

of Home Outside County and Would Move there

August 1, 1%%6,

The employee's supervisor was a Mrs. Boeder. The employes
nowhere in her testimony testified that prior to kugust 1, 1976,
she had told Mrs. Roeder or any other representative of the
county, that her husband and she were buying a home cutside
Milwaukee County, or were contemplating moving out of the
county.

Therefore, if there is support for such finding, it consists
in testimony given by Mrs. Boeder, Mrs. Boeder near the beginning

‘of her testimony was asked this guestion and gave this answer

{Tr. 31-32):
"0 Briefly in your own words, can you tell the
examiner about when you had your first con-
versation with her and what the substance of

- thal conversation was?



)

Well, ah, Mrs. Sherman gave me her change of
address on August 3rd. So currently from

that date it was either a mandate or before

that, we discussed her moving out of the County.’

v

Later in her testimony she was asked these gquestions and

gave these answers (Tr, 35):

0 you had a chance to talk to Mrs. Sherman
o

prior to her telling you ghe had moved to
Mencmonee Falls about hey locking for homes
other than the one she found?

A We talked about it informally.

Q@ Bo, vou were aware of the fact that she was
locking for homes other than the cne she
found?

A VWe talked about it informally.

Q¢ 8o, you were aware of the fact that she was
locoking for & new home, is that correct?

4 Yes, Yes, it is.

¢ And, ah, than she d4id have oceasicn to talk te
you about this hoine in Menomonee Falls, did she
not?

A Yes. 5She talked about it.

0 &nd, ah, she said that she knew, did she net,
that her desirve to own a (inaudible), is that

correct?

A Yes. BShe said, well, she sheould go where her
nusband went,

Q And, even though she realized that, ah, the rule
of residency reguired she stay in Milwaukee
County, she wanted to continuz on her job?

A Yes. That's correct.”

The court concludes there was support in Mrs. Boeder's
testimony for this finding, but there is nothing in that finding
to suggest that the employee did not know she was reguired to
maintain her residence in Milwaukee County as a condition of
her employment, or that the County through Krs. Boeder condoned

4

her contemplatcd move out of the county.

(2} rinding that Ewployee Was Afforded Mo Option to Move

Back Into the County.

A letter dated July 30, 1976, was sent to all Ceounty emplovees
by order of the Milwaukes County Civil Service Commission signed
by Anthony F. Romanc, its Chief Examiner (Exhibits 3 and 3). This

letter informed the employees of a judoment entered in the United



e

¥eep her job by moving back into the county at any time prior to
December 31, 19276, or that she: had any desire to do that. On
the contrary she did not dispute this testimony by Mrs. Boeder
{Te, 33):

"Q Ah, do you reca&ll what Mrs. Sherman told you about
no longer being employed by Milwaukee County?

A  She did not seem to be too unhappy about it because
she figured she would he able to secure some place
of employment in Menomonee Falle. Ah, they were
happy about the new homs. This iz what her husband
wanted and that's why they were moving,"
On this state of the record the court determines that the
finding made that the employee was afforded no opportunity to move
back into the County is not supported by any credible evidence.

In fact the evidence clearly established by Exhibits 1 and 3

that she was accorded such an opportunity.

{3) Finding that the Termination of the Ewployment Relation-

ship Was Clearly Initiated and Induced by the Employer.

If this finding had stated that the signing of the resignation
by the employee had baen initiated and induced by the County, the
court would have no difficulty in finding that it was supported
by credible evidence, but this is not what was found.

Whether the finding that the terminaticn of the employment
of the employee was initiated by the County, if meant to embrace
the promulgation of the residency rule and the sending out of the
notice of intention to enforce it of July 30, 1976 (Exhibit 1),
that alse is supported by credible evidence.

The legal effect of these acts of the County will hereinafter
be dealt with in the court's consideration of whether the
Commission made an erroneous determination as a matter of law on

the guit issue.

B. Vhether the Commnission Mafie an Erronecus Determination of

Suit Issue as a Matter of Law.

This court within the past year has dealt with the effect
of the viclation by employees of residency rule ordinances in

Swessel v, Labor and Induntny Peview Commission and City of

Milwaukee, Case No. 161-462, Dane County Circuit Court (November



6, 1978), and City of Madison v. ILHR Department and Gerald

J. E

or

stman, Case No, 164-0563 (March 20, 1979},

In both of theze cases the court quoted this extract from

the decision of the Supreme Court in Dentici v, Industrial

Comm., 264 Wis. 181, 186, 58 W.W. 248 717 (1953):
". . . Here it must be held that there was &
voluntary ternination of amplovment iy the employee,
because the evidence shows that by his acks he
intended to leave his enplovment rather than accept
a transfer ¥When an emplcyee shows that he intends
to leave his employment and indicates sucn intention
by word or manner of action, or by conduct inconsis-
tent with the continuation cf the enricvee-employver
relaticnsnip, L1t wust be held, as the industrial
commission determined here, that the enployee
intended and Gid leave his employment voluntarily

> j '\ and by refusing to accept the transfer left without
P g‘ geod cause athbriburnable to the employver . . "
i i gf,ﬁo {Emphasis added.)
- jJ\F
gh} QﬁiJi These cases held that the guoted rule of the Dentici case
iy :3?\

was applicakle to stiuvations of employee violation cof residency
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rule ordinances that made residency within the employver municipali-

ty a condition of continved employment. The decisicen therein
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the Miller v. ¥raczvk case in United District Court, However,

the judgment in that case was entered on May 14, 1576, upholdiny

o

the constitutiornality of the residency rule?\a

were notified by the notice of July 30, 12786 (Exzhibit 1) that

11 County employees

the residency rule would be enforced and that any employee,
except those specifically exempted from the rule, who were in non-
compliance by December 31, 1976, would be discharged.

Therefore, when the employce was asked by Mrs. Bosder, hor
supervisor, to sign the resigpation effective Decembor 31, 1976,

she knaw she would be subject to discharue on that dote 1f then

-~



not residing in the county. There is no evidence that Mrs. Boeder
made any statemént of any impending result otner than that if

the emplovee did not sign the resignation form. The court holds
that under these circumstences the signing by the employee of

the resignation form was a voluntary, and not an involuntary,

pe

act within the meaning of sec. 103.041(7) (&), Stats. She merely
agreed to accept the same result that would have cccurred if

she continued in violation of the residency rule until December

31, 1876,

tdl

There remains te be considered this finding made by the
Commission:

"Furthermore she [the employvee] bealieved that the
ule would be selectively enforced by the employer.”

In the context in which this finding appears the time of
such found belief of the employee was that when she signed the
resignation form.

The court deems significant this statement made by the
hearing examiner who sat as the appeal trilunal in her credibility
memorandum furnished to the Commissioners:

“I found that the ornly sexcepticon to Lhe

County Civil Service rule stated by Mrs. Sherman

was one where the employe was in the process of

moving‘back to Milwaukee County, h%l other

exceptions were adeguately explainad by the

employer and the employer's witnesses."

The only individual employee to whom the employee had
alluded in her testimony, who she believed was being more favora-
bly trezted than herself, was Dulores Riling. Riling was a
probation officer residing in Sussex in Waukesha County (Tr. 11}.
The only testimony the employee gave of any conversation she had
with Riling was one that occurred in "possibly" late November,
1976, in which Riling told the employee she was going to comply
with the residency rule, but by the end of December she had not
(Ir. 47). 1In cross examining Mrs. Deeder the employee asked,

“. . . if they reguested me to resign as soon as they knew I
did not live in the County, why was she not asked to resign at
the samez time?" Mrs., Booder's answer was (Tr. 42):

"ah, Mrs. Riling is movipz into Milwaukee County
becuase of the residency rule. She has purchased

fxh]



a condominium on 92nd and Lisbon called, ah, Ability

Court {ph). 5he did not tell me this peracnally,

but I have discussed her moving to Milwaukee County

with her. &ah, she said that she is sellirg her home

in Sussex znd moving to Hilwaukse bacause of the

residency rule.”

The date of the hearing before the appeal tribunal was
February 24, 1877, or nearly two months after December 31, 1876,
However, there is nothing in the record to disclese when Riling
bought the condominium in Milwaukee County in which she planned
to move. When she had told the employee about it in November,
1976, she then planned to comply with the residency rule. There
is nothing in the record to suggest that, if the employee had
told her supervisor she intended to comply with the residency
rule and that she and her husband were planning to bhuy or rent
propercty in the County into which to move, she would act have
been relieved of her resigration and given the same kind of
extension Riling apparently was given.

The words "all other exceptions were adeguately exwplained
by the employer and the employer's witnesses" in the examiner's
credibility memorandum refers te job pesitions specifically
exempted from the residency rule by the Civil Service Commission.
Romano, after testifying there were soma excepticons to the
residency rule, was asked these guestions and gave these

answexs {Tr. 22-23):

"Q HNow, ah, can you tell us if there arc such
exceptions to this rule of residency?

A Yes, sir.

0 And, briefly, can ycu tell us what those
exXceptions are?

A Most of the positionz that are exempted per-
tain to the medical, nursing areas,

¢ WMNow, is this an exemption, an official exemption
Lo the rule of ths Civil Service Commission?

A  That is correct.”
Later on Homano was asked these guestions and gave theseo
answers (Tr. 25-26):
"0 Wow, just golng into that for a few momonts,
lr, Romang, ah, can ycu explain the reasoning
behind the exceptions?

A The reasoning behind the excepticns was that



were areas, oOr ara arecass where it is wvery
difficult to recruit sufficient number of
candidates to £ill ail of the authcrized
positions.

4 And these positions are positions that concern
" health and well~being of patients in Milwaukee
- County?
- A That is correct,

Q Bo, it Is extremelv - in your opinio
— extremsly urgent and necessar nat
positions be filled if at all possib

A If at all possible.

? That was one of the reasons why this excepticn
was made?

A That's correct,”
P The Commission's brief does not raise any issue that the

portion of the residency ruls which aothorized the County Civil

Service Commission to grant such exemptions was unconstituticnal
as denying egual protection of the laws., The court believes
it would be unproductive to make such an attack because there
appears to be a rational basis for such exempticns,

t is the court's conclusicn on the hasis of the evidence
analyzed above not to attach any legal significance to the
. finding, “"Purthermore, she believed that the rule would be
selectively enforced by the emgloyer."

Let judgment ke entered reversing the Commission's decision
which is the subject of this review, and remanding the matter
for further proceedings consistent with this decision.

Dated this L?f;wg;i\ day ©f hugust, 1979.

BY THE COURT;
. % ﬁ' CA.A/\.«H.
Res

. To: Atty A, Frank Putz - %01 . 9th St., Mailwaukee, Wis 53233

Arty Melvin H. Jarchow - 20l E. Wash Ave Bax 7905, 53707
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