
Appendix B 

S'l'A'l'E OF WISCONSIH CIRCUIT COURT !JANE COUNTY 

MILWf',UKEE' COUNTY, 

Plaintiff, HE!,J.ciRANDUM DEC:::SIOtl 

vs. 

STATE OF WISCO:,;'SIN 
LABOR AND nmuSTRY 
REVIEt>' COM.MISSION and 
JOYCE E. SHERHAN, 

case no. 78-CV-48 

Defendants. 

BEFORE: HON. G:CORG2. R. CURRIE, Reserve Circtiit Judge 

This is an action by the. plaintiff county to review a 

decision of the defende.nt Commission dated July 21, J.978, 

entered in an unemployment compensation proceeding. This 

decision reversed a. decision of the appeal tribunal in fo.vor of 

the County and determined that. the defendant Sherman (hE'reafter 

the employee) was eligible for unemploymer1t be.nef its, if other­

wise qualified. 

fact: 

FINDINGS OF il.PPEAL TRIBUl~AL 

The appeal tribuno.l had made the following findings of 

11 The employe worked for ;;hout 22 mc,nths as a 
clerk stenographer for the employer, a municipality. 
Her last day of work was December 30, 1976 (week 1 
of J.977). 

As a qualifj_cation fol· c.,rnploymcnt the employc 
vrns reguire.d to be a rcsicknt of Mj h1aukee County 
and maintain such residence throughout the period 
of her employment. At the time of hire, she was a 
bona fide resident of Milwuukec County. In August 
of 1976 she moved out of lhlwaukee County and 
signed a certificate of residenc:e to thc:it effect. 
When she did not move back into MiJwau}:ee County by 
December 31, 1976 {1,i~ek l of 1977) 1 the E.nd of the 
grace period, the ewplo"yer regardE::d her actions as 
a quitting. 

'I'he employe contended that she did not quit 
her employment, but rather ·,:as forced to r1::·~ign. 
How,~·,rer, st,e was aware of ti,;,; resicie:-ice reriuirement 
at the time she initially qualified for her position. 
Notice of this rule was posted &t variou~ locations 
throughout. her place- of work. In additi•.:m, sh0 
½'<.ts given sufficient ti!:1e ta move back into the 
County and reestat.:.lish resjdency. She elected riot 
to return to Milwau~0e Count:•. Her actions sovcred 
the continuing employer-empl01c relaticnshit:., and 
constituted a voluntary ts>:rrnination of 1::r::p!oyrr:er,t. 

Although the rule may hove be.en a h3.rdship for 



the crn~loy~, it was not an unreasonable \10rk rule. 
While s~e m&y hava h6d compelling p~rsonal r~asons 
for not living in ~ilwaukee Ccunty, it ~as pu~ely 
a perscnal d1.:cisic:1 and cannot b,; attributable to 
the E:ffijJloyer. 

Onder the circurnst,rnc-::s, the c;•<µloye tcrr:1i1h1tcd 
her employment, but not \•'it~, good c::iusc altributublc 
to the e<,ployer, rior for ,:iny oU-,cr c,:,ascn thc.t 1,;ould 
a 1) o•,: c.lie inned ia te 9ayne1-. t of 1.1r,Gt<1F lnyrricn t benefits. 

The appeal tribur;~l ther~fo~e fi~as ~hat in ~eek 
1 of 1077, t~e e~ploye voluntarily terminated ~er 
em?loyment within the meaning of section lGB.O4 (7) 
(a) of t:-12 sto.t:1~es 1 a:1d t~at suc:h ~c:rr:ii~iation was 
not ·..;:i. thin any of the exce?tions to said 2ection," 

THE FEJDT'.·JGS OF' FACT' co:iCL!JS I'J?~S OF 
LAl'i, J'.ND 1'\fY10t1 .. ll.~mc:1 OF nu:: co::~·1ISSICN 

"The cmploye v-.•orked during about 22 months as 
a clerk-~.ten09r2ph•?r for the e:-c,plc,:/e:r I a count:,'. 
Her lest day of i·.'C•Li v:as December ~:Vi, lS,76 (week l 
of 19771. 

So-:r,2t:i.me. prior to i\u·::_iust l, 1S76 {;,:,eek :";2}, the 
employe informE:d h2r sut.servisor .:hat she .3nd her 
husband were puchasir!g a ho~e located c~tsjde t!1e 
employer's co1.rnt;, and that she would rnov2 there on 
August l, 197G (week 32). \foen so notified, her 
supervisor gave ~1er no ir.di.cation that such a move 
wo1.lld ter:-i:,inate the employment relationship. On 
or about August 3, 1976 (week 32), the enployer 
notified all its workers that a resider.cy ru]e would 
be enforced effective Dec~~ber 31, 1976 (week 1 of 
1977), Shortly thereafter in August 0f 1976 her 
supervisor directed h~r to resign effecti\'e 
DecEember :::1, 19 7 6 (week l of 19 7 7) because she ,,:as 
in violation of tt1e em?loyer's residency rule. She 
wu..s afforded no ortion to mo-,1e back into t~e county 
in order to continue her e~ployment. Furthermore, 
she t;.2lir::ved t'.1at. i.:he r-..ile \·JOuld be, selE:ctively 
enforced by the E.F.1ployer. 

The ernplo:/'.cc 1 s resi~:1notion was sut.mitted in the 
good f~ith belief that the ~~ploy~ent relationship 
would not be ce,ntinued. u:·,1..ie;:-- the 9ircurnstai1ces, 
termination of the 0n!ploymer:t relationship was 
clearl·/ initiated and inducej by the ,2,mployer and 
cannot be cons1c'!e:red, f:Jr une~ploymen.t compensation 
purposes, as a voluntary quitting. 

The Commission therefore finds tha.t in week 1 
of 1977, the e1~2loye did not volunt~rily terminate 
her emplo:;men~, i-:ithin the meaning of section 
108. 04 (7) (a) o:': the stcltutes." 

The Co:mr,ission cippended this memorandum to its decision 

immediately below the three signatur0s of. the. comrnissior,er: 

"NOTE: The Comrnissio;, cor,.sid'°rs !.:hat the uppeal 
tribunal failec1. to co:-1sici 1,.r ~hat: ul though t'."".e 
er::ploy':.::r ma:-, have ):-;;d a re- .;idE.nc:/ rule for. i.,any 
years, ~o a~te~pc L0 (~n[or~e t~1ls rule WES rn~de 
until im;nr_-diat<::·J.y a-;'"tcr tl1r:· esploye ;:,:.nc'."1~:3,:,.d ~:"='r 
hor:ie and that, al tl1'".1ugh thr: ,:,mpJ.oyer hcd i-:n0•t.'J.ed9e 
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that the cr,1ploye pl.:i.nncd to t,urchasc lhe :wme, the 
c.mploy,2r did not ,,..,,,rn the• o2:-,plo:,c0 th::i t attempts would 
be made to cnfcrcc its r~1le in ~!~e future. Further­
more, the a~peal tribunal failed to consider that 
the er;:plo\'e was afforded no cption of mo'.:ing or 
resigning-." 

THE ISSULS 

The court deems that tJ-,e issu12s to be resolved are: 

(l) \·Thether the Corr.rr.ission made material findings of 

fact that are not supported by credible evidence, 

(2} Whether the Commission rr;ade an erroneous 

determination as a matter of la1-1 in determining that 

the employee's termination of her employment Has not a 

vohrntary quitting within the meaning of sec. 108.04(7} (a) 

Stats. 1 and by reversing the appeal tribunal's determina­

tion that such guittir,g was not Hithin any of thE:: 

exceptions to such statute. 

THE COURT'S DECISI0~-1 

A. Whether commission's Findings of Pact Are Not Supported 

b'! Credible EvidencE::, 

(1) Finding that Employee had Informed Super1lisor 

Prior to August l, 1976, of Contemplated Purchase 

of Horne Outside Count,, and l'iould Move thBre 

August 1, 1976, 

The employee's supervisor Has a Mrs. Boeder. Th€: employee 

nowhere in her testimony testified that prior to /1.ugust 1, 1976, 

she had told Hrs, Boeder or any othQr representative of the 

county, that her husband and she Here buying a home outside 

Milwaukee County, or were contemplating moving out of the 

county. 

Therefore, if there is support for such finding, it consists 

in testimony given by Mrs. needer. Mrs. Boede?:' near the beginning 

1of her testimony was asked this question and gave this answer 

(Tr. 31-32 I , 

"Q Briefly in your o~n words, can you tell the 
examinccr about ·,,.hen you had your first con­
versation with h8r 2nd what the s~bstance of 
that con·1ersation was'! 
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A ~all, ~h, Mrs. Sh~rman gave me her change of 
address on August 3rd. So currently from 
that t~ate it 1-10;; eithc,r a mandnte or before 
that, we discus.':'.ed. her movir.g out of the County." 

Later in her testimony she was askc-d these questions and 

gave these answers (Tr. 35): 

"Q tlad yo>o had c char,co to ta] k to >Ors. Sherman 
prio~ to her telling you ~he had r:.oved to 
Me::cr:-1onee Fo} ls about her l·::ie:king for ho~i1es 
other than the one she fot.:nd? 

A \·le talked about it informally. 

Q So, you •,.,•ere a1-1are of the fact that she was 
looking for homes other than the one she 
found? 

A h'e talked about it informally. 

Q So, you 1-·ere awo.re of 1::he fact that she was 
looking for a new hom2, is that correct? 

A Yes. Yes, it is. 

Q And, a.b, then she did have occ.asicn to tall: to 
you about this home in Henornonee Fa.11s, did. she 
not? 

A Yes. She talked Bbout it. 

0 A.nd, ah, she said that she kne1v, did she not, 
that her desire to own a (irwudible), is that 
correct? 

A Yes, She said, well, she shou:d go where her 
husband went, 

Q And, even though she realized that, ah, the rule 
of residency required she stay in ½ilwaukee 
County, she wanted to continue on her job? 

A Yes. 'fhat I s correct." 

The court concludes there was support in Mrs. Boeder 1 s 

testimony for this findin9, hut there is nothing in that finding 

to suggest that the erq:,loyee did not know she was reguired to 

maintain her residence i:1 Milwaukee Cmmty as a condition of 

her employment, or that the. County through Mrs. Boeder condoned 

her contemplate:d move out of the county. 

(2/ Finding that E:T1Dloyee W.Js Afforded No OPtion to Move 

Back Into the COU_!:..!:l.· 

A letter dated July 30, 1976, ,,,a.s sent to all county employees 

by on1'2r of the Milwaukr:c, Count'/ Civil Service Corr~r:1ission signed 

by Anthcny P. Romano, it:o Chier Ex0.mincr (Exhibits l and J). 'l'his 

letter informed the employees of a judgment entered in the United 
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keep her job by moving back into the county at nny time prior to 

December 31, 1976 1 or that she· had any desjre to do tl1at. On 

the contrary she did not dispute this testimony by Mrs. Boeder 

(Tr. 33) 

nQ Ah, do you recall what Hrs. Sher:'lan told you about 
no longer b2ing employed by Milwaukee County? 

A She did not se.em to be: too unhaµpy about it because 
she figured she would be able to sect:re some place 
of employment in Hcmomonee Falls. Ah, they were 
happy about the new home. T1~is is what her husband 
wanted and that's \..'hy the-y were moving." 

On this state of the record the court determines that the 

finding made that the employee was afforded no opportunity to move 

back into the county is not supported by any credible evidence, 

In fa.ct the evidence clearly esto.blished by Exhibits 1 and 3 

that she was accorded such an opportunity. 

(3) Fin<linq tbat the Termination of the Employment Relation-

ship \'las Clearly Initiated and Induced b:f the Employer. 

If this finding had stated that the signing of the resignation 

by the employee had been initiated and induced by the County, the 

court would have no difficulty in finding that it was supported 

by credible evidence, but this is not what was found. 

Whether the finding that the termination of the employment 

of the employee was initiated by the County, if meant to embrace 

the promulgation of the residency rule and the sending out of the 

notice of intention to enforce it of July 30, 1976 {Exhibit 1), 

that also is supported Ly credible evidence. 

The legal effect of theGe acts of the County will hereinafter 

be dealt with in the court's consideration of whether the 

Commission made an erroneous determination as a matter of law on 

the quit issue. 

B. t•ThethPr the Com:nission Made an Erron!2ot.:s Determination of 

Suit Issue as a Hatter of Ll:iv1. 

'l'his court 1,,Jithin the past year has dealt with the effect 

of the violation by emplo;ees of residency rule ordinances in 

SHessel v, LaLor <:ind Indu~1tr~y p,.-:vitHI Comni:;sion and Cit'' of 

Milwau.k':':8 1 Case No. 161-462 1 Dane County Circuit Court (!~overnber 



6 1 197S) 1 c,.nd ~itv_.of Madison v. ILHR f.Jepartrnent and Gerald 

J. Eastl<lan, Case No, 164-053 (March 20, 1979). 

In both of these C."lses the court q•Joted this e):tract from 

the decision of the Supreme Court in _D_e_,,_."_c_i_c_i ___ I_n_d_u_s_t_r_i_a_l 

Comm., 264 Wis. 181, 185, 58 N.W. ?.d 717 (1953) 

. Here it must be. ]1eld that thE.re was a 
voluntary ternination of 2!7!ployment by the e:nployee, 
because t!-:e evj_dence sho•,.,'s that by his acts he 
intended to leave his eTT\plo~,ment rati·1er than occer,t 
a transfer When an emp·lc,yee shows that he intends 
to leave hts emplo:,.-Tient a:-id indicates such intent.ion 
by word er manner o: actio:i, or.- by cc,,,duct inconsis­
tent ,..:ith the conti?1Uation 0£ tne e. .. 1i:1.cyee-er.,ployer 
r.e.lat::.e,ns:-~ip, :,_t mu~.+~ be held, as tne 1.r.d1.1str1al 
cor.unission determined here, that t:le e;:tployee 
intended and did leave his employment voluntarily 
and by refusing to a..::ceµt the transfer left without 
good cu.use attribut:ab1c to the employer , 
{Emphasis ad(:ed.) 

These cases held that tl:e: quotE":od rule of the pentici case 

was applicable to stiuations cf employee violation of residency 

rule ordir.an<.:es that m2..C.e residency within the employer r.1unicipali­

ty a condition of continued employ@ent, 'I'he. decision therein 

pointed out that the situation was factually parallel to that in 

unemployment compensation cases where the employee as a condition 

of his employment is required to rrwintain his rnerr,bersbip in a 

labor union and fails to do so. 'J'wo of such cases are NotteJ.son 

v. DIUJR a.nd A.O. Smith Corporat.~?~, Case Ho, 151-485, Dane County 
0"4 

Circuit Court (b~~~--,,---i~·)j•the Honorable Alvin C. Reis, 

presidin,;. 

Here. there is a reason2,bJ.e inference that the County was not 

actively enforcing its residency rule pending the decision of 

the Miller v. Kraczvk case in United District Court, l~owever, 

the judgment in that case was entered on May 14, 1976, upholding 
J 

the constitntior.ality of- th_e residency rule/\ all Cour,ty ~mployees 

were notified by the notice of July 30, 1975 (Exhibit 1) that 

the residenc:l rule would be enforced and that any employee, 

except those sp8cifically E::xernpted from t.he r-uJ.e, who were in non­

compliance by December 31, 197G, would b,2 discharged. 

Therefore, \-:hen th£: ~mplo:,.,._·,c was asY..ed by Mr. s. Lio<.::dl'r, her 

supervisor 1 to sign the rcsign~tion cffcctiv0 Deccmbc1· 31, 1970, 

she knew she w0uld be subject to discharge on that date if then 
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not r£:siding in the county. The\~e is no evidromce that Mrs. Boeder 

made any statement of any impendins result other than th;:;t if 

th".: enployee did not siqn t.h0 rl'·si,:;nation form. The court holds 

that under these circurr.stc:nc?2s the sigr:ing by the employee of 

the resignation £':,rm was a voluntary, 2.r.d not an involuntary, 

act within the meaning cf sec. 108.04 (7) (a), Stats. She merely 

agreed to accept the san,e result that would have occurred if 

she continued in violation of the residency rule until December 

31, 1976. 

There remains to be considered this finding made by the 

Commission: 

"Furthermore she {the employee] believed that the 
rule ·~muld be selectively enforced by the E:mployer." 

In the context in which this finding appears the time of 

such found be) i€.:f of the employee v,as that when she signed the 

resignation form, 

The court deems significant this statement made by the 

hearing excJniner who sat as the appeal tribunal in her credibi.lity 

memorandum furnished to the Commissioners: 

''I found that the only exception to the 
County Civil Service rule stated by Mrs. Sherrna.n 
was one ,,,;here the em;,loye v;a::. in the process of 
moving back to Milwaukee County. 1111 othE"r 
exceptions were adegua t~ly explained by the 
employer and the employer 1 s witnesses." 

The only individual employee to whom the employee had 

alluded in her testimony, who she believed was being more favora-

bly treated than herself, was D0lores Riling. Riling was a 

probation officer residing in Sussex in t·1aukesha County ('T"r. 11). 

The only testimony the employee gave of any conversation she ha.d 

with Riling was one that occurred in "p-:issibly" late November, 

1976, in which Riling told the employee she was going to comply 

with the residency rule, but by the end of December she had not 

(Tr, 4"/). In cross examining Mrs. Doedcr the employee asked, 

. if they requested rne to resign as soon as they knew I 

did not live in the County, 1-1hy •,,,as she not asked to resign at 

the same time?'' Mrs. Bocder's a~swcr was (Tr. 42): 

"Ah, Mrs. Riling is moving into 11ilwaukee County 
becuc1.se 0£ the resiJ.,.:ncy rule. She has !-:;urchased 
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a condominium en 92nd and Lisbon called, ah, Ability 
Court (ph), She did not tell me t'.1is perso::2lly, 
but I have discussed her moving to :,\ih,au:~ee County 
v,ith her. Ah, she said that she is sellir.g r-,er home 
in Sussex 2.nd r.,oving to Ml lwaul:se because of the 
residency rule." 

The date of the hearing before the arcpea.l trit.unal was 

February 24, 1977, or nearly two r:ion'.:~s after December 31, 1976. 

However, there is nothing in the record to disclose when Riling 

bought the condominiut:'l in Milwaukee County in which she planned 

to move. When she had told the employee about it in November, 

197 6, she then planned to corr:ply with the resiCency rule. There 

is nothing in the record to sug9est that, if the employee had 

told her supervisor she intended to comply with the residency 

rule aDd that she and her hi;.sbc:'.nd were planning to buy or rent 

property in the County into \•/hlch to mcve, she ·,,ould net hav":c 

been relieved of he:c resi9.r,ati01~ and gi 11en the sa;ne kind of 

extension Riling apparently was given, 

'I'he words "all other exceptions were adequately exE->lained 

by the employer and the employer I s witnesses" in the examiner's 

credibility memorandum refers to job positions specifically 

exempted from the residency 1·ule by the Civil Service Commission. 

Romano, after testifying there were some e:•:ceptions to the 

residency rule, ,..1as asked these questions and gave these 

answe:r.s {Tr. 22-23): 

''Q Now, ah, can you tell us if there arc sucl1 
exceptions to this rule of residency? 

A Yes, sir. 

Q And, briefly, can )'OU tell us what those 
exceptions are? 

A Most of the positions that are exempted per­
tain to the medical, nursing areas. 

Q Now, is this an EcXe1:1ption, an official exer.,ption 
to the rule of the Civil Service Corm11ission? 

A That is correct." 

Later on Romano \vas asked these que::.:tions unt1 yave these: 

answers (Tr, 25-26): 

"Q Now, just goiny into that for a [ew momonts, 
Hr. Romano, ah, can you explain the reasoning 
behind the exceptions? 

A 'I'he r0asoning bf:hind the excr:;ptions was t:Jat 
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were areas, or are areas ~h re it is very 
difficult to recruit suffic ent nuDher of 
candidates to fill all of t e autho~ized 
pas i tions. 

Q And these p0sitions are positior.s that concern 
health and well-being of patients in gih;aukee 
County~_, 

A That is correct. 

Q So, it is extremely - in your opinion, it is 
extrem'::ly u:rgent and necessary ti-ic,t those 
positions be filled if at all possible? 

A If at all possible. 

Q That vias one of the reasons why this exception 
was mode? 

A That's correct." 

The Commission's brief does r,ot rais<:c 2.ny issue that the 

portion of the residency rule •.-,.'l1ich authorized the County Civil 

Service Cow.mission to grant such exemptions was unconstituticn3,l 

as denying equal prote,::tion of the laws. 'I'be court believes 

it would be unproductive to make such an attack because there 

appears to be a rational basis for such exemptions. 

It is the court 1 s conclusion on the basis of the evidence 

analyzed above not to attach any legal sigr,ificance to the 

finding, °Furthermore, she b8licved that the rule would be 

selectively enforced by the ernp_loyer." 

Let jud9ment t.e entered reversing thEc Cormnission' s decision 

which is the subject of this review, and remanding the matter 

for further proceedings consistent with this decision. 

Dated this JJLJt_ day Of August, 1979, 

BY THE COUR'r; 

e5e.r1ve Circuit Judge u 
To: Atty A, Frank Putz - 901 N. 9th St,, Mailwaukee, Wis 53233 

Atty Melvin ii. Jarchow· 201 E. Wash Ave Box 7905, 53707 
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